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Addison’s Digest of Criminal and Magistrate's Cases,p.303 v . ,..
was decided in 1874 by Sir James Martin CJ., Faucetf asi &,
grave JJ. In that case the accused was charged with sy
and receiving, and the jury returned a verdict of guilty of to N
ing, omitting the words “feloniously ” and “well knowiez .
same to have been stolen.” The Supreme Court held tha: .
verdict was a valid one, and sustained the conviction.

I cannot help thinking that in this case the point is not scz: =
arguable. It is, at best, a point of a purely technical chueu--
not in any way touching the merits. I think that the cuer v -
was followed by the Supreme Court was rightly decided. 1~
of opinion, therefore, that the decision sought to be appenlsi -+ -
is obviously right, I think that special leave to appeal It
should be refused.

Bartox J., and O’'Coxxor J., concurred.
Leace refs >

Solicitor, for applicants, J. F. Thowas, by Willinson & -
C.A\ G
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(Vietoria), (N6, 1313), sce. 3—Married Women's Proporty - Act I8

{(Ne. 1116), sees. 10, 13— Conrt of Dneolcency—Jurisdiction—- 45

declare trustee entitled o property adr rsdly claimed —Burden of oo

oo b
Kt

of wife out &f houscheoping allewance by Jaeshaond - De posit it .
Settlement— Grocer's lcence—*" Goods aid chaitds " Leputed et

)
Wecned 0!

The Court of Insalvency hus jurisdiction under the I s

or @
entertain an application by the trusiee of an insalvent estat® f

»
stee sei s

that property cldmed by a third persen to which the tris
paraniount iz part of the insolvent estate.
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Decision of Supreme Court on this peiut (In ve Jack, [1905] V.L.R., 275; H. C, or A.

, 2
35 A.L.T., 172) affirmed. 1905.

Moneys saved by a wife ont of an allowanceé made to her by her hushand ?’J .
§x heusekeeping purposes, and deposited by her from time to time in a );CK
avings Bank in her own name, are within sec. 10 of the Married Womer's  SMaIL.
Prepeity et 1880 (Vietoria), and are therefore to he deemed to beher separate
greperty until the contrary is proved. Moneys so saved by a wife, and with
;,».c hnsband’s cotsent invested by the wife as her own, are not a * settlement

gty ¥ owithin see. 72 of the Tusolvency dct 1890 {Vicroria).

1v constitute a ** settlement ” within that section it is necessary to show
w2ai the gift was intended by the donor to be kept in itz original form, or in
seCorm of an investment, for the benefit of the donee.

1. vt Plumamer, (1800) 2 Q.1., 790, followed.

il7d, on the evidence, that the respondents, the trustees of the hushand’s
sevent estate. had not proved that money standing to hiz wife's eredit in a
s Bank was not her separaie property, 'md that no case of fraud en

Htors had been established.

Iecision of Supreme Court reversed,

‘s licence issued under the Licensing Act 1§90 is not * goods and
s0 us to be subject to reputed ownership within the meaning of
v vy of the Tnsolvency Act 1899

iheniss v, Anderdon, 14 V.L.R., 1275 9 A L.T., 173, jollowed,”

7181 from ihe Supreme Court of Vietoria.

e the Court of Insolvency at Melbourne, a motion was heard
“which Edward William Smail and Frederick Wooton Danby,
“wiees of the insolvent estate of John Jack, asked for an order
iy \ion “ that the trustees of the insolvent estate of the
e insolvent are entitled to receive, as part of the insolvent

“the interest claimed by Elizabeth Jane Jack (the wife of

* ’h"-n\'e named insolvent) under the contract uf sale of land
“Hizh Street, Malvern, dated 28th May, 1903, between the said
bl Jane Jack and the Fourth Victoria Permanent Building
!f'\emuent Society, and for an order that the said Elizalbeth

¥ Juck do execute all such tr ansfers, conveyances, assigniments,
"nu\

and other decds or documents of title as shall vest the
W equitahle right therein in the said trustees, on the ground

A

s of £200 which has been paid in respeet of the put-
e

Woney thereof formed portion of the moneys of the above-
sy

]"N)l\ent and now forms part of the insolvent estate. And

r ln mdcr or declaration that the grocer’s licence now in
47
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the name of the above-named insolvent (purchased frow g,
Mason on or about the 1Gth August, 1900), and which .

claimed by the said Elizabeth Jane Jack, forms PAYL of ..,

A
Bl

insolvent estate, on the ground :—That the sum of £330 '.vln
has been paid therefor formed portion of the moneys of the

named insolvent,” &e

On the hearing of the motion before His Honor Judus yr,
worth, the only evidence as to the facts of the caxa ‘
deposition of Mrs. Jack, which had been taken on hey -
tion before the Court of Insvlvency in John Jack's T
and also before His Honor Judge Molesworth. This d.

Wy

PRA)

with the several documents which were exhibits therey,, -
put in evidence on behalt of the trustees, and their e
sufficiently stated in the judgment of Grigith C.J. hevenyl.r

The motion having been dismissed, the trustees appeal:.d .
Supreme Court, which allowed the appeal [Zn ve Juc (1 V
declared that the trustees were entitled to the interest ¢luiip..:
Mus. Jaek in the land, and that the groeer’s licence ref..ry-.
the notice of motion formed part of the insolvent estace.

Mrs. Jack now appealed to the High Court on the «r -
(inter alia) :—

1. That the Judge of the Court of Insolvency had nojuri- i
to make the order or declavation which he was asked w. .
and therefore the Full Court had no jurisdiction to make . r .
not to have made, the order and declaration the subject-ninit.:
this appeal.

3. That the decision of the Judge of the Court of In~li-::
was not against evidence or the weight of evidence.

4. That in reversing the findings of fact of the Juiz: {:
Court of Insolvency, the Judges of the Full Court disrerarii
rule of law that they should not interfere with findinws < { ix
unless such findings are unreasonable.

5. That upon none of the grounds relied on in the appvi.:
Full Court should the said appeal have been allowed.

6. That even if the grocer’s licence was paid for by the izx.-".»lw'-“
or with thte insolvent’s money, the said licence did not passt-
trustees in insolvency.

(1) (1905) V.L.R,, 273; 26 A.L.T., 172
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_gitness, whose deposition was pub in on this motion, having

n place before the Judge who heard the motion, he was entitled
ke into consideration the demeanour of the witness when
ing that evidence. The Full Court should not have interfered

,_'n‘his decision unless it was clearly wroug.

GRIFEITH C.J.—The appeal is a re-hearing, and the Appeal
"t can do what the Judge below could do. Bat if it is a

. question of credibility of witnesses, the Appeal Court will

% . in general set up their view against that of the Judge who

i ¢ the witnesses: Coghlan v. Cumberland (1).]

\s to how a judgment on a question of fact will be treated by

i it of Appeal, see Healey v. Bank of New South Wales (2);
v, Quebee Wurehouse Co. (3); Simms v. Regiém’l.-7' of Pro-
" ueid); Payne v. Rex (3). A grocer’s licence canuot be within

-veputed ownership of the insolvent within the meaning of

© .0 (v.)of the Insolvency Act 1890: The Colonial Bank v.
D ianey (B). ’

" Tie onss of proving that this property was the insolvent’s

.l upon the trustees. The onus of proof depends upon the

. wivency Acts, and the only section which could throw it upon

+ appellant is sec. 72 of the Insolvency dAct 1890. Under that

_.ion the onus is upon the trustee to prove a settlement within

-+ vears of insoivency, and the onus is-upon the other party to
~ve that the settlor could at the time of the settlement pay his
15 without the aid of the settied property. If the money with

| :ieh this property was bought was given by the insolvent to his

; tiait isnot a settlement within sec. 72. A settlement within

: #isection means a gift of money or property with the intention
. “it should be preserved in the form in which it is given, orin
’~, form of an investment for the benefit of the donee: In 7e
vikaed (T); Tnove Plummer (8); In re Player (9). The
| #plus of housekeeping money aMowed by » husband to be kept
i % his wife is 2 gift, and there is no resulting trust for the husband.

Y1188 1 Ch., 704. (6} 11 App. Cus., 426.
JHVLR, 694; 20 4. L.T., 200. (7) (1899) 2 Q.B., 57.
312 App. Cas.,,101. (S} (1900) 2 Q.B., 790.

1 (1900) A.C., 323.

) 9 15 Q.B.D., 652.
$i0%09 1 C., 552 ®15Q

1903.
—
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oA rilour and Starke, for the appellant. The examination of 1L C. oF A

SMATLL.
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HIGH COURT (1905,

H.C.or A. Whether there is a resulting trust is entively a question of gy,

1905,
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"

SMatf.

In Bernicko v. Walker (1), Hood J. held that savings out of Linys,..
keeping mouey belonged to the wife. The question of fucr js
what was the intention of the husband ?  See also Lush on ..
of Husband and Wife, 2nd ed., p. 199 ; Barrack v. MeCullocl (2,
Lady Tyrrell’s Case (3); Brooke v. Brooke (4). The word “ goodwilj-
may be used in two senses, it may be attached to property, or j.
may be merely personal reputation. Goodwill in the latter sops.
would not pass to the trustee on insolveucy : Cooper v. Mt ;.
politan Board or Works (5). A grocer’s licence, so farasicis any-
thing, is an incident attaching to the premises in respect of which
it is granted, although it is not a part of the vealty in the strie:
sense of that word. See dshburner on Morigages, p. 1753, Hur.
the lease and the licence go together, and the rent agreed to i«
paid for both is not severable. The licence may be severai
from the premises, and may be assigned separately. Ih-
assignee cannot take the licence unless he also takes the leas: «f
the land ; he cannot take the licence except as an ineident of ti-
business carried on on the land. Here the lease was determin
for non-payment of rvent. See Ex pairte Royle (7); Keliy v.
Montague (8); Chissum v. Dewes (9); Pile v. Pile (10); Whitivy
v. Challis(11); Cadogan v. Lyvic Theatre Ltd. (12); West Lon:/.x
Syndicate Ltd. ~. Commissioners of Inlund Revenue (131,
Anthoness v. Anderson (14), and secs. 3, 10, 17, 38, 46, 101, 1uz.
115 of the Licensing dct 1890. The Licensed Premises .1
1594 (No. 1364) seems to suggest that in the opinion of the legi--
lature a licence is an incident of the licensed premises. A grocur-
licence is not “ goods ” or * chattels ” within the meaning of set.
70 (v.) of the Tnsolvency Act 1890, and therefore cannot be in the
reputed ownership of an insolvent. The reputed ownership section
is intended to apply in Victoria to tangible articles only. Things

”

savouring of realty or incident to realty are not goods or chattel
nor is a right to eater premises or to carry on business on certain

(1) 23 V.L.R., 332; 19 A.L.T., S8. (9) 5 Russ., 20.
) 26 L.J. Cb., 105; 3 Kay &J., 110, (10) 3 Cia. D., 36.

(3) Freeman Ch. K., 304. (11) (1892) 1 Ch., 64.

(4) 25 Beu\'i:, 242, {12) (1394) 3 Ch. 338.

(3) 25 Ch. 1., 472, at p. 479. (13) (1898) 2 Q.B., 507. -
(7} 46 L.J. Bky., 85. (13) 14 V.L.R., 127; 9 A.L.T., I'>

{8) 29 L.R. Ir.; 429.
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memises.  As to choses in action,see Law Quaiterly Review, vol. H. C.or A,
i

ix, pe ol vol X, p 393 vol X1, p. 64 If Mrs. Jack has wixed
per husband’s money with her own, and out of the mixed fund has
wought property, the trustees are not entitled to the property so
noaght, but are at most entitled to a charge to the extent of her
susband’s money that can be traced. If it cannot be traced the only
remedy is to sue Mrs. Jack: Underhillon Trusts, Gth ed., p. 381 ;
{n e Hollett & Co, ex parte Blane (1). The trustees are not
atitled to a declaration that the property belongs to them unless
«tey are also entitled to some consequential relief: Brooking v.
U(HN]>1UJ Son and Field (2); Barraclough v. Brown (3);
Roe” v, Lord Kensingfon (4). The words “ whether any con-
squuatial relief is or could be claimed or not,” which are in
1.2 English Judicature Rules, Or. XXV, r. 5, ave omitied from
i3 corresponding Vietorian rule. The principle of law which
applies to the Supreme Court as to making declarations of right
applies to every Court unless the contrary is provided by Statute.

Luacs AG. and Dupy K.C (with them 3Woolf), for the
respondents.  See. 3 (D) of the Insolvency det 1897, gives juris-
fotion to the Court of Insolvency “to declave for or against
the title of trustees to any property adversely claimed.” There
s no limitation to the effeet that the trustee must be entitled to
-«ome other relief. The objection that the Court had no power to
wake a declaratory order is not now open to the appellant, as it
sus not taken at the proper time. The moneys with which these
itoperties were purchased never were in reality the wife's. Savings
made by a wife out of a housekeeping allowance are the husband’s
e : In re Aherne, ex parte Mathias (5); Lewin on Trusts,
Uty ed , P 970; MacQueen on Husband and Wife, Sed ed., p.
8 Barrack v. McCulloch (6). In Bernicko v. Walker (7), it
v1s admitted that the money was a gift to the wife.

{MeArthur—TUnder sec. 5 of the Married Women's Property
«¢t 1890 a warried woman is entitled to hold as her separate
troperty any savings made by her.]

(l) (1894) 2Q.B., 237. (5) 10 Q.L.J., 17 Notes of Cases.

(2) 33 Ch. D., 636. (6) 26 L.J. Ch., 1053 ; 3Kay & J., 110.

(M 23 V.L.R.

) (1897) A.C., 615. S ,3‘32,19ALT 88.
) 2 Kay & J.'753.

639

1905.
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H. C. or A.

1905.
S e
Jack
i
Syatr.

HIGIT COURT (1905,
That section does not apply to savings out of a l‘lousekeeping
allowance: Smith v. Smith (1). In order to make it property of
the wife, there must be evidence that the husband consented to
her keeping it, though the evidence required way be very slight,
The presumption is thab it is the husband’s: Smith v. Hope (2.

[Grirrraa C.J. veferred to Slanning v. Style (3).]

In that case there was strong evidence of the husband’s eongen:
to the wife keeping the savings made by her. This Court is here
asked to set aside findings of fact wade by the Full Court.

[Grrrerra C.J.—This Court is in as good a position to decids
these facts as the I'ull Court was, and we are as much bound ¢,
draw the proper inferences from the facts as the Full Court was,)

If, looking at the whole of this decision, the view taken Ly
the Fuli Court is open, this appeal should be dismissed. A grocer's
licence is property, and is © goods and chatéels ” within the meaning
of sec. T0 (v.) of the Insolvency dct 1890: Whyte v. Willicuns
(+); Re Coal (3); In ve Keith (6): Williums on Bankruptcn.
8th ed, p. 218; Ex parte Foss (T); Longman v. Teipp (S). A
grocer’s licence is an authority to do something which, withou:
the licence, would be unlawful. Iiis a chose in possession. It
differs from u patent, which is a right to prevent others from doin
something, and is therefore a chose in action. A licence is capalil:
of enjoyment in possession in its ordinary sense: Colonial Buun:
v, Whinney (9). As to what is a chose in action, see Fx prsis
Agra Bank, In ve Worcester (10); In re Bainbridge (11); Wurren
on Choses in Action, pp. 3, 18; Ex parte Burry (12); Kz puaite
Ibbetson (13); Hangstaengl v. Newnes (14); Steers v. Rogers (1312
Re Elliott (16). The licence is part of the goodwill of the business.
and the business cannot exist without the licence. No personal
agreement can alter the nature of the licence. Where a trustee
has mixed trust money with his own, and has made an investment
out of the mixed fund in his own name, and subsequently mis:

(1) 3V.L.R. (E), 2. (9) 30 Ch. D., 261; 11 App. Cas.. 4.

(2) 9 V.L.R. (L), 217. at p. 446.

(3) 3P. Wmas,, 335. {10) L.R. 3 Ch., 332,

(4) 90 V.L.R., 69;_'2; c%I),T fz (1) § Ch. D., 21s.

o
(3) (1902} 2 S.R. (N.S.W.) (Bky.), 49. (12} L.R. 15 Eq.. 115.
(6) 17 N.S.W. L.R. (B. & P.),

1. {13) 8 Ch. D., 519. N
(7) 2 DeG. & J., 230, {14) (1594) 3 Ch., 109, at p. 123.
(8) 2 Bos. & P, N.R., 67. (15) (1893) A.C., 232. -

(16) S¢ L.T., 325.
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applies the balance, the trusiee cannot afterwards say that the H. C. or 4.
javestment was made out of the trustee’s own money: In re :Oi
Oatway (1). So here, the savings belonging to the husband, and .]_"CK
the wife having mixed them with her moneys, she canuot now Sratte
say that investments made by herout of the mixed fund are hers.

See also Broum v. Addams (2). The Court, on looking at all the

facts, will say that the trae transaction between the husband and

wife was that the wife in fact gave ov lent her property to her
husband for the purpose of his business. If there were savings

they were the husband’s own moneys. At common law there

could not be a gift from husband to wife, but in equity there

' be, and one of the ways of making the gift was tor the
husband to malke an allowance for housekeeping to the wife telling

her that what was over she could keep for herself. If nothing

was seid as to what was over it beeame a question of inference.

It husband and wife were living apart, the inference was that the

savings belonged to the wife, but if they lived together the
inference was that they belonged to the husband. Bub the"
husband’s consent to the wife having the savings would be easily

implied. See Messenger v. Clurke (3); Lody Tyrrell’s Case (4);
Barvack v. McCulloch (3); Bvooke v. Brooke (6); Eversley on
Domestic Relations, 2uded., p. 294; Grant v. Grant (7); Ashacorth

v. OQutram (8). The whole question is, has the husband by words

or conduct made what would be a gift between persons who are

not husband and wife ?

[GrirFita C.J.—Does not sec. 10 of the Married Women's
Property Act 1890 throw the onus on & husband, and on anyone
claiming through him, of proving that deposits in the name of the
. .b are not hers? And under sec. 13 must it not be proved that
the money was the husband's, and that the investment was made
without his consent ?]

Those sections do not touch this case, or, if they do, it is con-
ceded that the money was once the husband’s, so that the question
still remains what, apart from those sections, was the law as to
savings of a wife ? The onus of proof is shifted on to the wife

(1) (1903) 2 Ch., 336. (5) 3 Kay & J., 110, at p. 114,
(2) L.R. 4 Ch., 764 {8) 25 Beav., 312,
(3) 5 Iix., 383 (7} 13 W.R,, 1057,

{4) Freeman Ch. R., 304. (8) 5 Ch. D., 923.
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HIGH COURT (1903,

H. C.or A, once it is proved that the money came from the husband: e,

Thicknesse's Digest of Law of Tlusbhand and Wife, pp. 238, 260,
There was not in substance ov in fact a bond fide gift by gl
husband to the wife, and, if there was a gift, it was a settlement.
Under the proviso at the end of sec. 13 of the Married Women'y
Property Aet 1890, the creditors of the hushand may show that
the deposit was in fraud of them, and the Court may order the
money specifically to be handed to them. If the savings were
the property of the husband, the respondents ave entitled to g
charge on the property bought out of the savings to the extent
of the portion of the mixed fund which belonged to the husband:
See Biett's Leuding Cases in Equity, p. 2. If this was an honest
transaction, and the money was the wife’s, and she invested portion
of it in the licence which she lent to her husband for reward for the
purpose of his business, then under see. 6 of the Married Wonen’s
Property Act 1890 the licence must be treated as assets of the
husband’s estate. A licence ordinarily is a permission to do an
act which, as against the person who gives the licence, woull
otherwise be unlawful: Eneyclopadia of the Laws of Englund,
vol. vir, p. 301.  Here the grocer’s licence is the document itself.
If it is anything more, it is an independent piece of property
which passed to the trustees: R. v. Licensing Justices of Noith
Birishane (1). It the licence was merely a personal licence and
could not be transferred, there would have been an immediate
answer in Whyte v. Willinins (2).  If the licence was attached to
the lease of the land, the trustees got both lease and licence, and.
as they have not disclaimed the lease properly, they still have
the right to the licence. As to reputed ownership see In ¢
Brick (3). Whatever a licence is, it should not be vegarded as a
chose in action, the main idea of which is the right to bring an
action, and the meaning of which has never been extended tv
include anything else than the right to bring an action for
something which the person having the chose in action has not
got. A man with a licence has everything he wants, and he
needs no action in order to enjoy that which he has in his
possession.

(1) 6 Q.L.J., 95. (2) 29 V.LR,, 69; 24 A.LT., 22
(3) 1S N.Z.L.R., 496.
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Starke inreply.  An incident attaching to premises has more H. C. oF A.

the quality of property than a licence which may be shifted from
place to place.  So that if a Jicence which is attached to premises
is not property, d fortiori a grocer’s licence, which may be shifted
from place io place, is not property. If the licence be property,
then, as to the savings, the onus of tracing the money of the
husband into the property of the wife is on the trustees. The
wife being found in possession of property, the trustees must
prove every ingredient of ownership in the husband. One neces-
sary ingredient is that the husband gave no assent to the wife
F "ing the savings. If they prove that any of the savings
besong to the husband, then they have to trace those savings into
the property. All that the trustees could possibly be entitled to
is an inquiry as to how much of the savings went into the
land and how much went into the licence, and a charge over
the land and licence respectively for the sums so found. Follow-
ing trust Funds assumes a relation of trustee and cestui que trust.
I the relation between the hushand and his wife is only that of
debtor and ereditor there is no vight to follow the funds. The
trustees are not entitled to now rely on aright to a charge. They
should have made a claim of that sovt distinctly by their motion
As to see. 70 (v.) of the Insolvency det 1890, the trustees cannot
take & part without taking the whole. They must take both the
‘aase and the licence, or neither: Ex parte Allen; In re Fussell
i1). Although there was no disclaimer of the lease, it was
possible to surrender it without disclaimer, and that the trustees
Jid.  The provision as to “things in action” in sec. 70 (v.) of the
Ir' “sency Aet 1890, shows that © goods and chattels” in that
setion are to be limited to chattels which can be in the
visible oceupation of a person. The words “ goods and chattels ”
tean corporeal persomal property, and not incorporeal personal
property. If the lease and licence can be separated, the licence
*as not, lent or entrusted to the husband within the meaning of
. 6 of the Married Women's Property Act 1890. It was
femised to the husband on condition that he would pay rent.
“Entrusted ” means allowed to pass into the possession of the

(1) 20 Ch. D., 341,

19003,
———
Jack
v,
Syarr,
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1905.
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16th August,

H.C. or A.

HIGH COURT (1905
husband and to be used by him as he likes, the wife waiutainiy,
all the time that it is hers: In re Cronmire (1). ’

Cur. adv. vy,

Grirerrr C.J. This is an appeal from the Full Court of Vie.
toria allowing an appeal from the Judge of the Court of Insolvenc,
upon a motion by the trustees of the estate of John Jack,
insolvent, asking for a declaration that the trustees were entitle
to receive as part of the estate of the insolvent an interest claime:
by the uppellant, the insolvent’s wife, under a contract for tl;
purchase of certain Jand, on the ground that the sum of £200
which had heen paid in respect of the purchase money, form:.
portion of the insolvent’s moneys, and now forms part of th.
insolvent estate. The trustees further asked for a declavatin:
that a grocer’s licence in the name of the insolvent, and claim-
by the insolvent’s wife, formed part of the insolvent estate, o
the ground that the sum of £320, which had been paid theveto
formed portion of the moneys of the insolvent.

The notice of motion was given in accordance with the Rul-
under the Insolveney Acts which requive that the velief sough:
and the grounds of the relief, shall be set out in the notice o
motion. An objection to the jurisdiction of the Court of Insn!
vency to decide the matter was taken by the appellant, but t:
Supreme Court decided against that objection. The questin:
appears to be free from doubt. It was decided in 1870, the yea
after the passing of the English Bunkruptcy Act 1869, that
section in similar terms to sec. 5 of the Insolvency Act 1897, con
ferred upon the Court of Bankruptey jurisdiction in matters i
which the trustee claims by a higher and better title than th
bankrupt. Ex parte Anderson (2). Later, in Ex parte Dicki
(3), the Court held that it was quite clear that, wherever th
trustee claimed by a higher and better title than the bankvup
it was intended that the Court of Bankruptcy should deal with th
claim, but said that in other cases the Court ought not, inth
exercise of its discretion, to do so.

(1) (1901) 1 K. B., 480. 2) L.R., 5 Ch., 473

{3) 8 Ch. D., 377.
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clementary principles, which are as much principles of common-
cense and natural justice as principles of law, but which—I
say so with all respect—appear to have been sometimes inad-
vertently lost sight of by the learned Judges in both Courts.
The priuciples I refer to are, first, that an assignee has no
netter title than his assighor unless some Statute gives it to
him, secondly, that a party in the position of plaintift must
allege and prove his case, and, thirdly, that fraud must be
aileged and proved, and cannot be inferred from mere suspicion.
The application of these principles will go a long way towards
Jdisposing of the questions raised in this case. The trustees came
ato Court undertaking to establish that the moneys, by which
" these purchases were assumed to have been made, were the nioneys
of the insolvent. When the case came before the Judge of the
Conrt of Insolvency, the trustees contented thewrselves with
putting in evidence the deposition of the appellant taken on her
cxamination in the Court of Insolvency in the course of her hus-
band’s insolvency. It must be remembered that sworn depositions
are no move than a written admission made by the party by whom
the evidence was given. This deposition was so treated in the
© Court of Insolvency without objection, and elearly no objection
could Le taken to it. Bub, being used by the trustees as an
wimission, the trustees must take the deposition as they find
ir. They cannot select a fragment and say it bears out theiv
case, and reject all the rest that makes against their case. They

must tale the deposition asa whole. That is the rule in criminal-

proceedings, and it was the rule in the Court of Chancery. A

. irngmentary portion of depositions could not be taken alone if it
_ «as qualiied by another portion. That is simply a rule of fair
play.  The trustees thereforeare bound by the statements of fact

i n the deposition, which is the only version of the facts that
% we have, so far as it is not contradicted by other evidence.
. Ii there is any statement which seems to be doubtful or im-
brobable, the party who uses it as an admission is at liberty
0 prove that that passage is untrue. But, in the absence of
such proof, it must either ‘be taken as true, or it must be taken
that there is no evidence on the subject. In either view the

In dealing with this case it is necessary to bear in mind some H. U. o¥
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plaintift must prove his case—he must succeed on the strength of
his own ease, and not on the weakness of his opponent’s case,
The facts, as they appear from the only evidence before th,
Court, ave these :—It appeavs that in the year 1893 the appeliant.
whose husband was then carrying on business as a grocer,
opened an account in the Savings Bank, and kept it there down
to the date of the insolvency of her husband, 13th August,
1904, a period of eleven years. During that period she paid intg
the account various sums of money. ‘The sources from whigh
these moneys came are shown from an examination of the books,
from shich it appears that about £550 was her own.  She also
paid into the account other sums amounting to about an equal
sum, as to which she says that her husband agreed to give her an
allowance of £2 10s. per week for housekeeping expenses, that she.
was economical and saved various sums from this allowance, and
deposited these savings to her credit in the Savings Bank. 1In
the cowrse of her examination the appellant produced a licel.
memorandumn book containing entries beginning in 1903 wund
ending at the date of her husband’s insolveney. From this bouk
it appears that she used to debit her husband with £2 10s 4
weels, and to credit her husband with any payments he male w
her. I mention this memorandum book because one of the
Judges of the Supreme Court expresses the view that it was
apparently concocted for the purposes of the trial It appears
0 me, on the contrary, to bear on its face all the marks ol
genuineness. It also appeared that three sums of meney were
paid out of this account, viz, £320, which was spent in the pur-
chase of a grocer’s licence in 1900, and two payments of £100 each.
making up the £200 claimed by the trustees to be the money of
the insolvent, and which were made in May, 1903, and May, 110+
as instalments of the purchase money for the land claimed by the
trustees. Documents were produced which were said to be con-
temporary with the transactions, and as to which no suggestion
is made or evidence given to show that they were not con-
temporary, or that they were in any way impeachable. After
hearing the evidence, the learned Judge of the Court of Insolvency.
treating the matter as one in which the appellant bad to defend
herself, and as if it were sufficient for the trustees to make their
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claivt against the appellant in order for them to succeed, while . C. or A
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the ground that he did wot think he ought to dishelieve the  Jicx

.
SMAIL.

she had to establish her defence, rested his decision practically upon

appellaut.  He says ©the only groumd I am asked to disbelieve

her upon is her own evidence,” and he declined to disbelieve her,
and dismissed the motion. When the matter went to the Full " o .
Court the learned Judges seem to have treated it in the same
way, as if the onus were upon the appellant to prove that she was
lawfully in possession of the property. « Beckett J. says :—< All
depends upon the wife showing that, with regard to the property
which was bought in the husband’s name, it was bought with her
woney.”  With the greatest vespect, that is throwing the onus
i upon the wrong party. It was for the trustees to show that .
e money was the money of the husband, unless some Statute i ik
¢hanged that onus.  @'Beckett J. further says:—¢In addition
to the general improbability of such an amount having been
saved, there are certain figures which the other members of the
Cowrt attended to more closely, following with closer scrutiny
than I was able to give, which seem to demonstrate that her
story cannot be true.” But if it be not true, then we know noth-
ing of the facts except that the money came out of the ap-
{  pellant’s banking account. Flodges J., after pointing out that
the question between the parties in the Court of Insolvency
was whether the money was really the insolvent’s or whether
it was his wife’s, goes on to say :—“She was therefore cross-
examined with the view of showing that it was not her
mouey really.” But the learned Judge seems to have thought
that the appellant was giving evidence to support her case,
that the onus of proof was upon her, and that the Judge of
the Court of Insolvency was justified, if he thought her evi-
fhce did not prove her case, in giving judgment against her.
» "’E"ut, as I have pointed out, that was not the position at all.
I Hodges J. further says:—“I come to the conclusion that the
husband was as fast as he could drawing money from the busi-
ness, banding it to the wife, who paid it to her account, and that,
as time went on and as business became worse and he became
more nearly insolvent, the withdrawals from the business and the
Payments to the credit of -the wife increased, and that accounts
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for the increased amount that went to this account from sm'ing_;;"
and how this amount increased in the late years during which hs
carried on business. It really was a scheme between husbayq
and wife, and to mny mind they were withdrawing money feon
the business and placing it to the credit of the wite as something
to which they could look when the creditors came to ask for
their money and insolveney supervened.” With the greates
respect to the learned Judge, that is a mere surmise.

If the onus were upon the wife (g

There is no
evidence to support it.
establish that the money was hers, the result might have beey
different.  But the onus being upon the trustees to establish their
case, we cannot, from the fact that the wife's stovy is improbable,
infer that the money was not hers, but her husband’s. Her story
may, indeed, be disbelieved, in which case there is no evidence on
that the wife did not make the savings

the subject. Supposing

allowance, then she must have got the

What was that other

from the housekeeping
money from some other source.
We do not know ; there is no evidence on the maiter.

The alleged savings were of varying amounts, being, according
to the tigures given us by the learnszd Attorney-Geueral, in
1893 about £18, in 1894 £27, in 1895 £26, in 1896 £23.
1897, and 1898, £59, in 1899 £44, in 1000 £61, in 1901 £iN,
in 1902 £100, in 1903 £82, and in 1904, up to August, L2
What are cthe facts we kanow upon ivdependent testimony !
We know that in August, 1900, the appellant had £366 to her
credicin the Savings Bank. At that time her husband purchasel
a grocer’s business from a Mrs. Mason, and paid for it out ot

soures: !

moneys he got from somewhere. In order to carry on that busi-
ness it was desirable to get a grocer’s licence, which appavently
stood in the name of Mrs. Mason. The appellant bought it from
hevand paid hev £350 for it, and that sum was drawn from the Jav-
ings Bank deposit. Contemporaneously with that purchase an
agreement between the uppellant and her husband was drawn up
by which she agreed to “ let " to him and he agreed to “rent " from
her the licence from year to year at a monthly rental of £2 3s. +
The appellant was to keep the certificates, which were the doeu-
ments of title to the licence, subject to her producing them when
tequired for the purposes of the law. That reduced the amoun!




2 IR] © 0P AUSTRALIA.

699

.o theappellant’s credit in the bank to £16. So matters wenton H.C. o A.

antil, i May 1903, she entered into an agreement with a building
society to buy a piece of land, and to muke certain payments for
i £100 was paid in ecash, which was drawn out of the appel-
jant’s azcount on 23th May, 1903, and the nexi payment in May
1004 of £100 was also drawn out of that account. Those are all
the facks proved that I can discover. What was the position on

those faets 7 The trustecs thought it was sufficient to prove that

(his money or some part of it had once been the husband’s, and
that thereupon they were entitled to succeed. So far as regards

e twa payments of £100 each, I have very great doubt whether

_ds would have been so before the Married Womnen’s Property
Act, beb sinee that Act the matter is made absolutely clear. Seec.
10 of the Married Women's Property Act 1890 provides that :—
~ All sach deposits ” (that is deposits in a Savings Bank &c.)
- . . . which, after the commencement of this Act shall
¢ . . . . placed . . . . or transferred in or into or
wade o stand in the sole name of any married woman, shall be
Jeemed unless and until the contrary be shown to be her separate
property.” So that the trustees, having undertaken to prove
that this money was the money of the insolvent, tendered evi-
dencawhich showed that the money was the property, not of the
husbasd, but of the wife until the contrary was shown, and they
affered no evidence to show the contrary. Bearing in mind that
the trustees have no better title than their assignor unless a
Statuie gives it, the position is the same as if the husband had
made the claim. Sec. 13 of the Married Women's Property det

390 provides that :—“If any investment in any such deposit
© . . . shall have been made by a married woman by means

of mmey of her husband without his consent, the Court may
uponan application under section twenty of this Act order such
investment and the dividends thereof or any part thereof to be
transkrred and paid respectively to the husband.” What position
then would the husband have been in if he had made this appli-
¢ation? He would have had to prove that the money claimed as
his was deposited without his consent. The foundation of the
judgnent of the Supreme Court, and the greater part of the argu-
mentfor the trustees here, is that the money was deposited with the
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hushand’s consent, and there is not a seintilla of evidence thay
was not with his consent.  So far the application would fail. By,
sec. 13 goes on :—“ Nothing in this Aet contained shall give validit,
as against creditors of the husband to any gift by a husband to hi
wife of any property which after such gift shall continue to beiy
the order and disposition or reputed ownership of the husbaud,
to any deposit or other investment of moneys of the hushans
made by or in the name of his wife in fraud of his creditors, b
auy such moneys so deposited or invested may be followed ™ e
But, as T rewarked at the ouiset, if fraud is allegad it must b
proved, and in this case no evidence on that subject was otterel
The ouly other better title that the trustees set up with respec
to these moneys, and it was not pressed very much, was unde:
sec. 12 of the Insolyency Act 1890, which provides that:—* An;
settlement of property shall, if the settlor becomes in
solvent within two years after the date of such settlement, b
void as against the assignee or trustee of the insolvent estat
under this Act, and shall, if the settlor becomes iusolvent at an:
subsequent time within five years afier the date of such settls
ment, unless the parties claiming under such settlement ean prov
that the settlor was at the time of making the settlement able t
pay all his debts without the aid of the property comprised i
such settlement, be void against snch assignee or trustee.” Th
term “settlement ” is detined by that section as including “an
conveyance or transfer of property,” and property undoubtedi
includes money. Therefore it is suggested that these saving
from the allowance given by the husband to the wife mighe 1
treated as a “ settlement,” that is to say, that they were transfe!
of property to her made from time to time, and might be in
peached on that ground. But that argument is disposed of |
the judicial interpretation put upon that section. The last cu:
on the subject, and the only one to which 1 need refer, is /o
Plummer (1), before the Court of Appeal. The section had cou
before Courts of first instance on several occasions, first in Jn
Player, ex purte Harvey (2); again in In re Vausitiart (3
and in In ve Tankerd (4). In In ve Plummer (5), K
(1) (1900) 2Q.B., 790. {3) (1893)1 Q.B., 18L.

(2) 15 Q.B.D,, 682, (4) (1899) 2 Q.B., 37
13) (1900) 2 Q. B., 790, at p. 808.
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1.J. puts the matter in a few words. e says:—* I do not think
[n e Phayer, ex porte Harvey (1), has been at all successfully
jupeacked. It appears to me that in that ease the Court went on
the verg intelligible principle that a gitt of money which is not
hedged about with conditions that it shall be invested and kept
i a centain way cannot be called a ‘gettlement’ within the mean-
o of we. 477 As T have said, all we know about these moneys
. chat they were savings by the wife out of the housekeepiug
Alowansge, and, in that sense, gifts by the husband to his wife. If
(hat stakement is corvect those gifts were not a © scttlement ”
withiushe words of sec. 72 of the Jnsolvency dct 1890, and there

“in

.« no exidence that they were deposits or investments made
ud @ the hushband’s creditors,” to use the words of sec. 13 of
| the Marricd Women's Property dct 1890. So that qudcungue
' 5 wefind these moneys were the wife’s property. They were
woneys standing to her eredit, and were therefore to be deemed
t> b2 Ber separate property, unless and until the contrary was
swwnand no evidence was offered to the contrary : and as to
the gifss to her being a settlement, and therefore void as regards
Wi< crefitors, the trustees established no case whatever.

Tuming now to the purchase of the licence in 1900. With
sespea to that the trustees set up a title paramount. They contend
‘hat the licence was a chattel which at the date of the insolvency
| sas i» the order and disposition of -the insolvent, that it was
« zhom in possession and not a chose in action. In dealing
with Bis point it is necessary to consider what is the nature of a
mocery licence under the Licensing dAct 1890. It seems to be
siten kreated in one sense as property, or at least as a proprietary
sight. Mrs. Mason sold the licence in question to the appellant,
~ =od e appellant executed a document which treated it as the
‘_'!nhjett of a demise. Moreover, a licence Is said to have a con-

sidersble monetary value by reason of the limit placed upon the
mumber of licences,a quasi-monopoly value thus being created. But

L

that does not conclude the question as to the nature of a licence..

It is secessary then to refer to the provisions of the Licensing Act
1590. Sec. 5 provides for the granting of several descriptions of

{1y 15Q.B.D,, 682.
Ve 17, ’ 48
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H. C.or A licences, amongst them victuallers’ licences and grocers’ licaneey

1905, o . . . .
o Sec. 10 provides that a grocer’s licence shall authovize the lice) e,
Jack being also a licensed spirit merchant, to sell and dispose of liquul.
Syar, 0 bottles provided that such liquor be not drank on the premies.

~—— and the section goes on “it shall be lawful for the holder of ,
et €4 grocer’s licence to carry on the business of a grocer and licens,.
spirit mevchant in any premises situate within the distyier iy
which such licence has been granted, and from time to time
remove such licence to new premises within such district .4
giving notice and making application therefor in the manner
provided by this Act for the trausfer of lcences.” The for,
of a grocer’s licence is given in the Second Schedule g .
Act, and recites that the Licensing Court has by its certiticar:
aythorized the issue of a grocer's licence to a certain pevson for
certain premises, and declares that that person “is licensed to <ol
and dispose between certain hours of liquor in bottles on such
premises so that such liquor shall not be drunk in or near 1o <uch
premises,” and that the licence shall continue in force for a yar
Alicence is renewable under sec. 101 provided it has not by
allowed to expive, and has not been forfeited or revoked or becowm:
void from any cause whatever. See. 102 provides for the transfor
of licences by the Licensing Court upon the application of ti:
person holding the licences and the proposed transferee’ jointly. v,
as I have pointed out, grocer’s licences may, subject to the s
conditions, be removed to other premises. Sec. 104 provides for
notice being given of the intention to apply for the transfer of »
licence. The same conditions apply to an application fovr th-
removal of a groeer’s licence to other premises. By sec. 107 it
is provided that:—¢ Every transfer of a licence shall operate as alize
licence to the transferee for the residue of the term for which th-
licence was granted.” Sec. 109 imposes penalties for procuring ti.
transfer of alicence by fraud or misrepresentation,and provides that
under certain circumstances the licence may be forfeited, and that
the person procuring the tvansfer may be disqualified from hbi:
ing a licence for a period of three years. Sec. 111 provides for
the transfer of a licence from a wife to her husband subject t2
the approval of the Licensing Court. It has been decided that tiw
Licensing Court has a discretion in approving of a propose]
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austerse.  See. 110 provides that if licenszed premises are by H. C. oF A
L \

gre tempest or other calamity rendered untit for the carrying on
of the business of the licensee he may be authorized to carry
an his business temporavily in some neighbouring premises,
Al the provisions I have referved to are equally applicable
w grocers’ licences and victuallers' licences.  There is, however,
1 distinction between theia as to removeability, for under the
aresent law a licensed vietualler's licence canuot be removed
;'rom one house to another. Whether theve can be such a thing
as a licence In the abstract--a thing in the air—it is not necessary
 determine.  The effect or quality of a licence has been deter-
wined by authority which, in my opinion, this Court is bound

Tllow. T refer first to some observations of Siir John Civss
in Ex pavie Thomuas (1), Thaé was a caseof a bankrupt licensed
victualler.  Speaking of goodwill Sir Jokhn Cross (2) says:—*= 1
am not aware of any case in bankruptey, on which a question
has arisen respecting the commodity called goodwill; and yet,
according to the present argument, there wust exist such a
eoramodity in every bankruptey. Ib is easy to conceive there
1 be such a thing as local goodwill, arising from the habit
which customers have been in of frequenting the same place.
There is another kind of goodwill whieh wmay be called personal,
and this has been said to be incapable of sale. But there may
iz a goodwill, like that in the present case, which is partly
personal and parély local.  This, so far as it was personal,
remained with the bankrupts, notwithstanding their bankruptey,
awd did not pass to the assignees; for it is nothing else than the
gower to recommend the customers of the old concern to the new
one, o power which cannot be exercised by assignees. So far
(__fore as this goodwill is personal, it does not appear to me to
",e-l'&]g to either of the parties now before me. It is a matter of
ardinary occurvence, that where a publican has premises for the
rasidue of a term, he can sell the goodwill; for he can decline to
dive up the possession, unless upon receiving a premium. But I
am of opinion, that under the peculiar civcumstance of this case,
hosuch thing as goodwill can be considered as having been sold
by the assignees, there being in fact no such commodity to sell.”

(1) 2 Mont. D. & DeG., 294 (2) 2 Mout, D. & DeG., 294, at p. 296,
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has a licence may deeline to give it up unless he 15 pad for g
The case of Rutter v. Daniel (1) before Fiy J. and afterwards (2,
before the Court of Appeal, is to the same ettect.  Inthe case of g
parte Punnett, in ve Nitchin (3), it is trae the matter was ny
argued, but it was held that the goodwillof & public house is no o
personal goodwill, but on a sale of the house passes with it, that i-,
it is something attaching to the house. In Rutter v Dunidd (1,
Fry J. held that a licensed vietualler's licence was an ingiden:
of the goodwill so us to pass with an assignment of it.  The ¢as
of Kelly v. Montague (4) is an express deciston that a vietuaiior'-
licence is not property at all.  Barry L.J.. quoting from a {oru.r
judgment of his own, says (3): “Idon’t think there is any propertyr
at all in a licence.” But even if these authovities do not disp.r..
of the matter, there is a decision of the Supreme Court of Vietoria
by which, I think, we are hound. That is the case of Lwntin,..s.
v. Anderson (6), decided by the Full Court consisting of F/y/. -
botham C.J., Holvoyd 3., and Kerrerd J.in 1857, The licence thew
in question was a publican’s licence. T have pointed out that =
grocer’s licence is analogous to a victunaller’s licence in that e
are in respect of premises, and have a qualified transieraiiiit:
from one person to another, after giving full notice. At the tin-
when the case of dnthoness v. Anderson {G) avose, the analoes
between ihe two classes of licences as to their removability
other premises was complete, although there is now a ditfereues
between them in that respect.

In that case Higinbothum CJ. says (7)—" No doubr i~
licence constitutes one of the most valuable parts of the plaintiii
security. A licence of this kind—a publican’s licence—is. in 117
opinion a personal licence, the exercise of which is hwited &
particular specitied premises. Being a personal licence, it is
at common law capable of assignment or transfer. It is a licene:
to an individual for particulav premises till it is taken out ol him
by legal authority. The Act provides several ways in whiclr the

1) 30 W.R., 724, (4) 29 L.R. Ir., 429. )
{2) 30 W.R., 724, at p. SOI. (3) 29 L.R. Ir., 429, at p. +4-
{3) 16 Ch. D,, 226. (6) 14 V.L.R., 127,

() 14 V.IL.R,, 127, av p. 142,
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weence may Ve transferred frow the licensee to another person,
L also for means by which the exercise of the authority given
o the ficence can he transferved from one house or premises to
other Twuse or premises,  But, unless in the way provided by
e Aet, the right of property cannot be affeeted, nor can the
seensve transfer his licence to another person, except subject to
e provisions of the Aet.  The trausfer depends upon the
sathority given by the Licensing Court” The learned Chiet
Justice then goes on to point out thay the assignee in insolveney
s the sawe vight as the owner of the premises tn obtain a
qansfer of a victnaller’s licence to himself. No such right is
pressly given by the Actof 1890 in the case of a grocer’slicence,
Lue Yunderstand that it has been given by a later Statute. The
“aedl Chief Justice then goes on (1):—* But that will not apply

-, o ense where, by the lawful determination of the lease by the
andlerd, the licensee is prevented froun carrying on husiness in the
svemises for which the licence authorizes the business to be
;-urrien'l on; and when the landlord lawtully takes possession,
he bieensee has no right to carry on the business in these
cremises, and fhe assignee canuot take the place of an evicted
nant, I that case the landlord is the only person entitled to
+k the sanction of the Licensing Court to substitute one tenant
“x the other, and transfer to him the licence that has not
-ypired. The plaintift’s right to velief, therefore, in respect to
the licence stands in the same position as his right to possession
i the lease and of the premises. 1t ceases to exist in any form
nce the landlord has lawfully determined the lease” Every

ward of that, except so far as it refers to the express power of
“he landlord of a licensed victualler’s premises to obtain a transfer
i ihe licence to himself, is equally applicable to grocers’ licences.

i being the quality of a grocer’s licence, what vight can the

ustees assert o it? Itis not property ; ib is a personal right of
the insolvent to catrry on business in a particular place under
wnditions prescribed by law. I proceed to apply this law to the
vesent facts. From the time the licence was purchased until the
istvency it was held in the husband’s name. Shortly after the
siie hought the property from the building society a lease was

(1) 14 V.L.R., 127, at p. 143.
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her husband for a term of ten years at a yearly rental of £21, v
able in monthly sums of £2 33.-kd. The hushand covenanred to v
the rent, not to teanster the lease ov transfer the licenee, to use i,
premises as a grocer’s shop in accordance with the licence. no ¢,
do anything by reason of which the licence might be forfeiei,
and at the expiration of the lease to give the necessary notice
transfer or removal of the licence, and to do everything to cnahl.:
the wife to obtain a transfer of the licence. It is suggested tht
that was only a juggle, and that the licence was the husband'«
notwithstanding.  But this is a mere suggestion, and is un-
supported by evidence. There can be no doubt that the money
with which the licence was bought, or a large part of it, was tii:
wife’s.  Such a suzeestion is one to which no Court of Justiv-
sbould pay attention.

These were the conditions at the time of the insolveney. i
the authorities which I have quoted were not suthcicnt ©
establish the true nature of the licence, we have the L/ s
Premises det 1894, which expressly confers upon the landbi o
licensed premises a right in respect of the licence. Sec. 2 (2y i
that Act, which applies to grocers’ licences, provides thar ~f
such licensed person fails or neglects to apply for such ren-wal
before the day to which such annual sitting is so adjourne-i
an application by or on behalf of the owner of the licrnsd
premises or if the owner does not apply then an application
by or on behalf of the mortgagee of such licensed preniz:s
for a renewal of such licence may be heard and determinsl =
such adjourned sitting; and . . . . such renewal may witl-
out the production of such licence be granted to sneh owner

. o to such wortgagee” So that, assuming the lvas:
be genuine, the appellant bad & statutovy right herself to appiy
to have the licence renewed without production of the lic:nce
TUnder these circumsiances, and this being the law, the concluston
I come to is, as Sir John Cross said in Kz parts Thom'd
(1), that so far as this licence is personal, it does not belon:
to either of the parties; so far as it is local, it belongs to th
premises, and it is proved that they belong to the appellant.

(1) 2 Mont. D, & DeG., 294.
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To worn now to the other question whether this licence can be H. C. oF A.

«aid to be » chattel in the possession, order or disposition of
he insolvent.  If the licence is not propervy it is not a chattel.
put apart from that, another answer is afforded by the Licensed
Prenises et 1894, giving the Jandlord of licensed premises a
rigkt to apply for a renewal to himself. It is impossible to say
chat the public can think that a licence to which such an incident
is atached is property of the lessor which he allows the lessee to
have in his order and disposition, when that Statute has given
-his express right to the Jessor to be exercised without the
_ment of the lessee.

e my opinion the trustees have absolutely failed to make any
case against the appellant. T think, therefore, that the appeal
<haid be allowed, and the ovder of the Judge of the Court of
[nmhvency restored.

Baktox J. I had intended todeliver judgment at some length
déﬂﬁng with the various authorities, but as his His Honor the
Chief Justice has dealt with them so fully, I shall content myself
with 2 few words. It scems fo me that this case rests upon the
depositions of the wimess taken in the Cowrt of Insolvency, and
pwin as an admission in the proceedings which the trustees took
forthe declarations mentioned in their notice of motion. There
is 3o doubt that the deposition of a witness taken in the Court
of Insolvency and filed, can be used in any other proceeding in
thesame insolvency. That is clearly shown in Exz parte Holl, in

“@ooper (1).  But it must be used as it is found, and it must be
-wsd as an admission. It is also clearly decided in Davey v.
Bmiley (2) that “depositions already made in the Court of Insol-
vesey by a defendant in equity are admissible in evidence in a
suk to set aside a voluntary settlement on the defendant by the
inmlvens, and may be sufficient to establish the plaintiffs case.
The whole of such depositivns will be regarded as in evidence, and
the Court will attach such weight to the different parts as it
camsiders them entitled to.” That is the head-note to the case,
and although it may not set out in express terms the decision of
Mdesworth J., it is evident that it sets out that which is to be

i 19 Ch. D., 530. (2) 10 V.L.R. (E.), 240.

19035.
—

Jack
-

Sy AL

Griith C.5

N



703

HIGIL coUrT (1903,

HLC.oor A oxeencted from it So that, not only in other proceedings in i},

1903,
—— s
Jack
v,
NMAILL,

Barton J.

Court of Insolvency, but also in a suit in equity avising out of the
same matter, these depositions are admissible as evidence Againag
the party whose claim is impeached.  While in Durey v- Berilny
(1) it was held that the Court would attach such weight to the
difterent pares of the depositions as they considered them entit]eq
to, it must not be forgotten that, in weighing the evidence, (]
Court will act upon the prineiples of the law of evidenee, whicl,
are the same in all jurisdictions except so far as moditied by
Statuie. One essential principle is that, where an admission is
put in evidence either in the civil or the eriminal Jurisdiction, the
party relying on it is bound to take it as a whole, and cannue
take those parts which ave in his favour and veject the vest. I i
cleav this statement of the appellant is evidence as an admission
and upon that principle the whole is evidence as an admission
that is to say, the effect of any portion of it cannot be taken with-
out the gualitications upon it contained in the remainder, It ti:
person examined, against whom the story is put in when sl is
made a detendant party, gives a reasonable account of how i
came by property claimed against her, it is incumbent upon e
party putting in her story to show that it is false. T, however,
her account of the matter is unreasonable or improbable on ti-
face of it, the onus of proving its truth lies upon her. It it is
reasonable or probable, she need go nc further than her statei .
If, however, it is not so, she has the onus of proving it and mu-t
give such evidence as she can. That is clearly laid down in 12 v.
Crowhuist (2). Applying the principle so stated, we find this
state of things. This deposition is put in as a sworn statement of
the appellant. It is clearly receivable in evideuce. The whole
of it must be taken together. It was uncontradicted, and the
trustees did not avail themselves of the means open to them to
contradict it. The documents put in evidence at the taking of
the deposition ave consistent with her testimony. Was there not
in the present case, this deposition being the only oral evidence
tendeved on the main facts—for the evidence of the trustees only
touches the question of reputed ownership—fair justification for
the belief that it was true until it was contradieted ? I think

{1) 10 V.L.R. (Eq.), 240. . ) 1 Car. & K., 370.
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drere was.  If the documents pus in by the wustees did con-
aadict the deposition, so as to show its untrath, then the case
would be different. I have gone carefully throueh those docu-
ments and compared them with the statements in the deposition,
and the documents, instead of contradicting the deposition, are
absolutely counsistent with it ~Where there is a conflict of
estimony” between two witnesses the jury wre frequently and
rightly told that they should turn to the documentary evidence,
anil let the consistency of the documents with one case or the
ather prove the determining factor in their minds in coming to
a couctusion. This is a principle which could undoubtedly be
spited in the present case but for the fact that the story is all
Jue way and is not impeached by tacts aliunde.  As the docu-
ments ave positively consistent with the deposition, ib seews to
me that this one test by which the evidence of the appellant may
i examined, when applied, redounds in her favour. T need say
o more on the question of the admission.

I fully coneur with the Chief Justice as to the way in which,
in the light of previous decisions aud the state of the law at
th2 time, which was the same with regard to vietuallers’ licences
ard to groeers’ licences, & grocer’s licence should be considered.
The question is decided in .wuthoness v. Anderson (1), and 1
think that case is an authority we may well follow, and that
the decision ought now to be taken as law in Victoria. As to
whether the savings made by the appellant should be regarded
as a “ settlement,” reference may Le made to the case of In re
Player, ex parte Harrvey (2). There a gift of money, made by a
{ather to his son for the purpose of enabling him to set up business
% his own account, was held not to be a settiement within the

‘meaning of sec. 47 of the Bankruptey Act 1883, which, in respeet

ot avoiding settlements, is the same as sec. 72 of the Insolvency
det 1890. In thabt case Mathew J., the senior Judge of the
Court, said (3):—* T am of opinion that this appeal must fail.
It is said that the gift from the bankrupt to his son was a seitle-
ment of property within sec. 47 of the Aet of 1883, and therefore
void. It is contended that the trustee is entitled, upon the true

() 4 VLR, 127, (2) 13 Q.B.D., 682.
(3) 15 Q.B.D., 652 at p. 654.
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interpretation of the Act, to follow the sum given by the fath., -
to show that it was used by the son as capital in the business whio,
he carried on, and to eall upon the son, it any capital remained iy
the business, to pay it over to the trustee. . . . . But L o
opinion that the Act of Parliament never intended to give such a
right as the trustee claims, beeause if transactions of this kind
which certainly ave not morally wrong, ave included in the opwra-
tion of sec. 47, all gifts from a father toa son for Lis advancemnn:
in life could be recovered from the unfortunate son at any ciw.
within ten years if the father bicame bankrapt, unless the s
could show that his father was able to pay all his debts withvay
the aid of the gift at the time 1t was made. Tt was contende]d ti
this was a *transfer of property’ within sub-sec. 3 of sec. 47
and by the interpretation clause in the Act ‘ propevty’ inclui-
money. I think the meaning of sub-sec. 3 is that where wmon-
is settled as property it may be recovered by the trustee in tin
same way that property which is ordinarily the subject of sett’-
ment might be. It would be impossible to put on sub-see. 3 i
construction contended for on the trustee’s behalf without rewi-r

ing void many transactions which, as matter of moral obligusi
are perfectly proper and right” Of course the applica:
of an authority of that kind necessarily depends upon the cr
given to the story of the respondent, and I have dealt v
that subject. The next case in point of date is In ve Vapsuthfos
ex parte Brown (1). There there was a gift of jewellery n:
shaves by a bankrupt to his wife within two years of ki
bankruptey. That gift was held to be within the clause
the ground that it was plaiuly the transtervor’s object ti
the very subject-matter should permanently remain the prop-r
of the transferee, and that the husband contemplated th
retention by his wife of the presents. The same princip
was applied in In 7e Tankard, ex parte Ogficial Receiver (2
Wright J. said (3):— The retention of the property in zon
sense must according to these cases be contemplated, ami w
its immediate alienation or consumption.” It seems to me impe
sible to regard the moneys which passed from the husband to ti

(1) (1893) 1 Q.B., 181. (2) (1899) 2 Q.B., 57.
{3) (1599) 2 Q.B,, 57, at p. 59.
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wife in this case as the subject of a scttlement, in which case H. C. o0F 3.

alone they could be regarded as within the seetion.  On the other
points [ have nothing to add.

Grirrrre CJ. T desive to say that T did not mention the
jact that the lease from the wife to the hushand of the house and
premises had been determined before the notice of motion had
';,-een given, I wish to add also that I do nov think the fact that
eeOeers’ licences had, by reasou of their limited number acyuired
a monopoly value and could be sold for large sums, makes any
Jdittavence 1n the character of the proprietary rights in respect of
them. I wention the last matter in order that it may not be
aipposed that the argument based on it has not been present to

wy mind.

0'Coxyor J. The main fact determined by the Judge of the
tourt of Tnsolvency was that a fund in the name of the appellant
belonged to her and not to her husband, the insolvent. Out of
that fund payments had been made by the wife by which she
aequired the house and premises in which the business of the insol-
vent was carried on, and which is the subject of the first part of
the motion.  Out of that fund also she made a payment by whieh
the grocer’s licence was originaliy acquired from the priov owner.
Into that fund had been paid by the wife, between 1893 when
the account was first opened, and the date of her husband’s insol-
veney, abour £1100. Half that amount, about £3530, came from
sources which were undoubtedly her private property. The other
half consisted of savings which the wife said she had nwde ows
of money paid to her by her husband for housekeeping purposes.
“The trustees allege that, as far as those savings are concerned
- they belonged to the husband, and belonging to him, that the
property acquired by means of payments from the fund, into
which they had been paid, was property of the trustees. The
inquiry was not by any means a full one, and I should hesitate
to say what the real facts were as to the ownevship of these
moneys; but all we have to do with here are the facts as they
appear upon the evidence. There can be no uestion, I think,
that the onus of proving that those moneys were the moneys
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of the husband, rested upou the wastees. They were bound
establish that those moneys, which originally belonged to the
husband, and were paid into the wife’s account cut of her honse.
keeping savings, were paid into that account under such cireun-
stances that they did not beecowme the wife's private propeyry.
I think Mv. Daffv quite correctly stated the rule of L
which obtained beiore the Mirried TWomen's Propecty s
Before those Acts a wife could not hold separate property in
money, and thercfore it was always presumed that money in
her possession was her husband’s.  She could only acquire
personal property of her own by a declaration in equity cha
it was her separate property.  The onus was always upon the wit:
to prove that. But since the Act which enables a marvvied woman
to acyuire property equally with her husband, the onus of pront
altozether depends upon the fact to be established. In a cue
for instance, in which a husband alleges that certain property
held by his wife is nov her property but his, the hushand has v
prove it. Theve is one instance. however, in which the Statute avhi-
travily puts the onus of proof upon the husband, and that is wher
moneys are depositad in the name of his wife in a Savings Bank.
When monevs ave found deposited in the name of the wife, anid-v
soc. 10 of the Merried Wonien's Property et 1890 they are el
to be the property of the wife unless and wntil the contrary i~
shown. If. however, the hushand or his trustees prove thaut
the monevs were deposited in fraud of the husband’s creditors.
then under sec. 13 those moneys may be recovered by the trustees.
In that case the trustees will have to prove that the moneys wery
deposited in the name of the wife in fraud of the husband:
creditors. So that the onus vestsin the one case upon the husbawl
or his trustees to prove that the moneys were deposited without
the consent of the husband, and in the other case that th
moneys were deposited by the husband in the name of the wif:
in fraud of the husband’s ereditors. In the present case i
onus of proof becomes of importance. It was contended by My
Dufy that, it having been proved that the moneys were originally
the husbands, and were handed to the wife for houselkeepin:
purposes, the onus of proviag that the husband consented to th
wife keeping any savings she made for herself and paying ther
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o her aceount was cast upon the wife, T do not think that is
0. The fact that the moneys were at one time the husband’s
before they ot into the wile’s possession, 15 a neutral faet.  The
jmportant fact is whether the husband consented to the moneys
being paid into the wife’s account. It appears v me the onus
of proof imposed by the Act could not be discharged by the
wustees without proving that the moneys were paid into the
wifes aceount without the consout of the husband. Looking
through the evidence ealled, I see absolutely no evidenee of want
of consent on the pave of the hushand to these moneys being paid
fnto the wite's sepavate account. As the evideaee stands, I should
aadnk it would be very ditticult to infer thas the husband was
pot well aware of her pavments into the account. As to the
other way in which the primd fueie presumption raised by
scction 10 that the moneys standing in the wife’s name in a
Savings Bank was her property, that is by proving that the
moners were deposited in fraud of the hushand's creditors, there
i an entire absence of evidence.  Comments wnay be made on the
patare of the transaction—suspicions may be raised.  But it is
mepossible to wet vid of the primd jucie case made by the pro-
visions of xec. 10 of the Muivind Woinen's Property det 1890, by
were suspicion.  The trustees, no doubt acting undeyr adviee,
chose to rest their case practically upon the wife's acconnt of the
transaction.  The husband was not called, and no other evidence
was given ; and the wife's account being the only evidence, it has
wbe taken. No doubt if the evidence of the wife wkenas a
whole proved the case set up by the trustees, that would be
quite as good as any other evidence. But her evidence must
Le taken as a whole, and on it I see no ground for coming to
the conclusion that these moneys were paid into the wife's
account from her savings without the consent of the husband,
or were paid in in fraud of the husband’s creditors. That being
50, the trustees have failed to establish the allegation that the
moneys out of which the land and premises were bought were the
husband’s property and therefore part of the hushand’s estate, it
follows that they failed also to establish their position in regard
to the sum of £320 paid for the licence, which would appear, on

the evidence before us, to be the wife's property.
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Coming to the question of the licenee, what was the positic
at the time of the insolveney 7 This licenee had originally L.,
purchased with the wife's mousy. It was, together witl, tl
land and premises, leased to the hushband by deed under whic
he undertook, among other things, to keep it attached oy ¢,
premises in which the busiuess was canded on. When the Teaen
was first bought it was apparently hield in the hushaml's i
and was attached to the premises on which le then carrie] o
business.  When he went into the new premises built on the lan
which was bought by the wife, the Heenee was appavent:
removed so as to enable hiwm to carey on business under the licen

in the new premises, because we tind that, in the lease which th.
wife alces of the premises, both the premises and the licene: an
mentioned as the wites property. So that the position of
parties was this :—The licence being a personal licenee was in i
naine of the husband and authorized him to carry on the husiies
of a groeer selling wine and spirits on these particular prevnise
which were his wife's. He undertook by agreement with her o
carry on the business on these premises, and to hold the Herne
solely fov the purpose of earrying on business there, When e
nsolvency of the husband took place the trustees only stepyed
into his shoes.  No paramount right is given to the trustees in
respect of this licence. No right is given by the Licensing Aot
1590 in respect of a grocer’s licence such as that given in vespeot
of a victuailer's licence.  Any rights the trustees can exercise in
respect of this grocer’s licence are bhounded entively by the
respective vights of the husband and the wife. The first (questicn
is whether the licence was property which passed to the trasues.
I have no doubt whatever that it was not. The licence may
be described as having two attributes each being absolutely
distinet from the other. Fiist, it is & personal licence to th-
husband to carry on this business, and secondly, it is a licence
to carry oun business in these premises. Therefore, carrying on
business in accordance with the licence must necessarily impl__\'
a continuance in the premises in respect of which the licence is
granted. If the husband loses possession of the premises, then
the licence is absolutely of no value to him. Before he e
remove the licence to other premises he has to get the consent of
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e Licensing Cowrt to the removal.  Apart from that, he has H. C. or &

wvenanted with his wife not to use the licence otherwise than in
gurying on the business in her premises, and the trustees ave inno
petter positioun than he is in this respect. On his losing possession
af the premises the licence became, as it were, something in the air.
Being a licence to carry on business in certain premises, of which
he is o longer in possession, it lost all its value. But even if 1t
pul auy value, the trustees could only have in it the same
rights as the husband. Under the agreement with his wife he
nas 1o longer any property in it, and the trustees cannot be in a
pecter position. T agree with the learned Chief Justice that there

o ditterence in principle between the attributes of a grocer’s
aeonce and those of a publican’s licence. T think the case in the
trish Courts of Kelly v. Montague (1) is unanswerable in its reason-
ig, that there can be no property in a licence attached to premises
in which the business s to be carried on, as is the casc here. If
that were not sufficient, I think the case of 4 nthoness v. Anderson
»2) is, if possible, more conclusive. Under these circumstances,
this licence, attached as it was to the premises, is, in my opinion,
mot property which passes to the trustees. That being so, it
becomes unnecessary to consider the very difficult question which
was raised in argument as to whether a licence is a chose in
sction or a chose in possession. Nor is it necessary to consider
the question as to following trust funds, which was also argued.
As regards the licence, therefore, I agree with the other members
of the Court that it is not property which passed to the trustees,
and that in regard to it also the trustees have failed to establish
the case they undertook to prove. I think the decision of the

dge of the Court of Insolvency was right, and that the order
sarying it was not properly made.

dAppeal allowed. Order appealed from dis-
charged. Ovder of Judge of Court of
Insolvency vestoved.  Respondent {lo
pay the costs of this appeal and of the
appeal to the Supreme Court.

{) 29 L.R, Ir., 429. (2) 14 VLR, 127,
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AN
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INFORMANT,

ON APPEAL FROM THE SUPREME COURY OF
THE STATE OF VICTORIA.

Fuctories and Shops Act Y800 { Vied) (No. 108)1— Faclorics wnd Shops Act

H. C. or A.
1905. 1 No. 1383)—Facterics and Shops Aot 1896 (No, 1445)—Fartorics aud Nie
N Act 1807 (No. 1318y — Fuctories uxd Shopz det 1000 i No, 1634, ses, 3, 4,15
MELBOURNE, 18, 27— Factorics and Skeps Ao 1903 (No, 1857 — Minimem wage—Fiz.. -
August 30, 31 ; vale of Waye—Pieveacork—** Kmpdoper,” incandiy ar—Opvative—Faes -
September 1. propridlor.

FERTY

e word ¢ e ot VS 1108 o s Ferrteiie s e .
Griftith .., The word “emplover™ in sec. 13 (19) of the Facterivs sl Sheps e
Barton and {Vietr.) means & person wha, in regard to any perscn for whom piccew. -»

O Conner JJ, .. . . . . A
prices or ratesare fixed, stands in the relation of employer toan operative. i

the sub-section does not apply to the case of a contract herween two indepz:-
dent persons ot standing in that relation to each other.

Held, therefore, that a merchant who contracted with the registere
oceupier of a factory for the manufacture by the latter of articles of clothirc
aut of material supplied by the merchant, at a certain price per dozen. o
nov be convicted of an offence under sub-secs. (19) and (20] of see. 13 of th
Act.

Judgment of Full Court Mawiin v. Beath, Schiess & Co. |1005) V.L.K., 5>
26 A.L.T., 96, reversed.

By O Connor J.  The decision of the Full Court, so far as it holis
sub-sec, 19 of see. 13 applies 10 employers who are not registered occapieit

factories, is correct.

ArpEAL from the Supreme Court.
At the Court of Petty Sessions at Melbourne an informatit

was heard, which, omitting formal parts, was as follows:—




