156 SOUTH AUSTRALIAN STATE REPORTS [1988)

ISUPFREME COURT (In Bancol}

VANDELEUR and Others v DELERA PTY LTD and
LIQUOR LICENSING COMMISSIONER

King CJ, Legoe and Prior IJ
9-10 February, 13 May 1988

Liquor-Licensing — Application Jor a new licence — Application for s 64
certjficate — Public need — Undue annoyance — Tosy — Condition
that building approval be obtained — Whether within pawer — Ligquor
Licensing Act 1985, ss 62(2)b} and 64,

Held: (1) On the facts, a public nced had been demonstrated for a perticular type

of facility.

Lincoin Bottle Shop Pry Lid v Hamden Hatel Pty Lod (Np 2 (1981) 28 SASR
458, applied.

f2) The test of unduc annoyance under 562(1) was what jocai People could
feasanably be cxpected to toleratz in the interests of the public need for 3 Turther
heence, and regard could be had to previous and ahermative yses of e land and all
other refevant circumnstanass. Op the facts, the prant was unlikely to result in undue

annoyance.

Hackney Tavern Nominees Fry Lid v MeLeod {1983) 34 SASR 207, dis
tinguisherl.

{3) The condition contained i the centificite that Building Acr 1971 approval be
obained before the licence be granted was valid, Section 62(2) requires the Licensing
Court to be satisfied conceming approvals not as a prerequisite of the grant of the
cerificate, but as a preroquisite of the gant of the licenca. \

S & A D Basheer Nominees Pty Lid v Hurley's Tex Tree Gully Pry L:d (1987)
138 LSIS 1, distinguished,

APPEAL
Appeal from the Licensing Courr,
J R Mansfield QCand B F Beazley, for the appellan,
J W PerryQCand D GG W Howard, for the first respondent.
C M Bransan, for the Liquor Licensing Commissioner.,
Cur adv vule

13 May 1988

Xmvg CJ. The respondent Delbrg Pty Lid applied to the Licensing Court
for a hotel licence with TESpECt 10 premises to be constructed on the comer
of Kangarilla Road and Aldersey Street, McLaren Vale, The appellants are
the licensees of four hotels in the McLaren Vale-Willunga locality, They
obje_cted o the grant of a licence. The Licensing Court judge granted 2
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certificate stated that It was granted on the following condition, namely that
“the applicant shall produce evidence to the satisfaction of the court that the
approvals, consents or exemptions referred to in section 62(2)(d) of the Act
have been obtained™. The appellants have appealed, by leave of 2 single
judge of this Cowurt, against the decision of the Licensing Court granting that
certificate, .

It was necessary for the applicant to prove “that, having regard to the
liccnsed premiscs already existing in the locality in which the premises or
proposed premiscs to which the application relates are, or are proposed to be,
--sitgateds the licences-necessary—in order to Provide for the fieads of the
public in that locality™. The locality is 2 wine producing arez and there are
many winerics in the near vicinity of the site of the proposed premises, The
area is well served with good class restagrants. There are four hotels in tha
locality. Clearly liquor is readily and conveniently available in the locality.
The need of the public for a further liquor licence, however, is 2 much wider
concept than the need for the supply of liquor.

“These needs are not necessarily concerned with the mere availability
of liquar. They may be concerned with matters of taste, convenience,

" preference for one type of facility over another, the manner in which
liquor is displayed and served, and the type and standard of
accompanying services,”

Lincoln Bottle Shop Pry Lid v Hamden Hotel Pty Led (No 2) (1981) 28
SASR 458 at 450.

[t is obvious, of course, that the ne=ds of the public which require the.
establishment of hotels, are not satisfied by the existence of wineries and
restaurants. The evidence, and the description of them given by the learned
Licensing Court judge, who inspected thern, convey the impression that the
four hotels in the locality are basic country town or suburban type hotels
providing the basic bar and pub meal services expected in such hotels. The
leamned Licensing Court judge surumed up the needs which they satisfy in
the following passage in his reasons: :

“Each of the four hotels sezms to have cstablished, more by default
than by design, its own market niche. The McLaren Hotel s in the
cammercial centre of the locality and therefore attracts much of its
business from those who come to McLaren Vale to work or to avail
themselves of the commercial facilities in the town. As far as its bar
trade.is concerned, it tends to attract the typical front bar customers
who do not mind drinking in a fairly noisy. and sometimes crowded,
environment. Witnesses voiced some criticism of the ambience of this
hotel as well as the standard of service and quality of meals {although
there were some complimentary remarks as well). The Alma Hotel
seems to have particular 2ppeal w those who are affiliated with the
various sporting clubs and organisations in the area. It is aiso the maost
aggressive competitor as far as packaged liquor sales are concemed.
being the only hote! which is 2 member of a buying group. The market
niche of the Willunga Hotel is harder to determine because of the
renovations that are presently being camied out. The clientele is
probably in a state of flux at the moment. but this hotel seems ta be
autractive 0 younger people in the locality. It alsa has the patenzial o
attract a significant aumber of tourists when the new dining room and
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bor garden are oompieted. The Oid Bush Inn sacms to rety heavily
upoa & fairly small group of regular cusiamery in an older age proup.”

His Hooour described the poposed premisss as (ollows:

"I this application & grantod, then the premises (o be comlrucied
will be known es 1be Southern Vales tavern. They will comprise a

public bar designed o sccommodate fonty W fifty poople, 8 lounge bar
"~ for Torty o filty peopls, a dining foom (o sccommodaie fonty to fifey

diners, e courtyard area fos about forty people snd & rooeplion room for
about cighty people, tomether with the wiual eervice arcas and
conveniencet. There would be a drivedn bottle departsoent and a walk.
in bottle shop with large dicplays and a ormprehensive cange of wines
— panticulanly those from the meny wineries in (he arca. Offsirect
perking would be available for cighty cars, agd these wouk! be four
servivod acoom modation units separate from the main prempises,

The proposcd premises have been very cleverly designod w0 as (o
nestle into tbe hillside on the site, with the scoond of the rwo ftoreps al
Bround Jcvel at the rear of the premises and that second slorey being
aceestible also from the froot of the premises by & slzirway which
would risc through & large landscaped mound a the froat of the
premiscs and over the drive-in bostle department. The premaes would
be constructed in Australian colonial siyle with & large verandah on all
four sides. Weather permitting, the verandah af the frons {on the second
kewel, aocessible from the bounge and dining room) would accommodate
additional patrons and would provide & splendid view over the Southem
Veki. Apart from (he car park arca, the premiscs would presem
themaelves (0 the casual passerby more as s large oolonial house than »
hotel. The layoul of the main building & designed s0 88 10 make
effoctive wic of the rclatively small acca oocupied by il, amd the
positioning of all the facilities and convenienoes relative 10 Onc another
socmns Lo me 1o be highly eflicient.

All o all, [ am sutivfied that the premises would be of 20 extremely
high standard. They wousd oertaimly be more than adoquale for the

purpose of properly carrying ost butimesy as a hotel.”

His Homouwr's oonclusions on the question of need are expressed in the
following passage:

“The evidence satisfies me that there is a need within the Iocality for
modern bar facilities, (zstefully decoraled without being gacishly
maxdern, and foc premises in which a front bar and a tounge tar are
claacly sepamicd, There is abo & need for an establabument which, in
conjunction with bar (acilities, provides qualily meals al reasonable
prices. with an cmphasis on food which i differcat from the food
commenly provided im hoted dining roomy (mixed grill, fish and ehips,
weines schnitze/ etc). The gapression 'Up markel’ was vsed quie oftcn
a1 a descriplion of the facilitics that the 2pplicant’s ‘rosd witnesses were
iooking for,

There i also 2 noed in the focality for an oullet for the purchase of
peckaged liquor winich provides an extensive range of liquoe, particu-
farly bocal wines, in premises more like o modemn fiquor siore than 3
hotel bottle shop. This is parsioularty slirsciive 10 \ouris who like 1o
‘browse around* rarther than simply be supplied over the bar o the
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bottle shop counter with whatever they may wpocifically request.. Nome
af the hotels in the localily provide a facility of the bind L bave
dooribed.

Il seerms 1o me that lhe focalily prides itsell on it “cowntry'
atmosphere and characieriitics although. al the ame time, expects o
have faciliGes available Lo it which are comperable o those availsbke to
residents of the metropotitan arca. The rapidly cxpanding residential
arcas of Hackham and Hackham West (approximately 8 kiloroctree

Adzlaide and they are anly just ouuide the locality to which I have
refermed. Residents in, and visitors to, the locality therefore expect 10 be
able 10 purchase hquor at prices rimilar @0 those evailable jun (he
metropolitan arcs, particularly now that there is heavy discounting in
Mount Compacs, which is approximately 14 kilomcires souwth of
MecLaren Vele, 1 do aot oontider (hat the prices chasged by the hotels
within the localkity ase excestive, particulardy now that the Aima Holel
has Joined the Liquor Mate chain. However, there i oertainly 8 demand
for {iquor 1a be availablke el paocs lesy than those presenily charged by
the Hoted Mclaren,

On the whole of the evidoace, 1| find that, having regard to the
availability of liquor within the [ocality, and o the rcasonable Jdemands
by contemporary standards of members of the public, the neods of the
public are not sufYiciently and rossonably met by Lhe licensed premiscs
exisling within the locality. [ therefore find that the epplicant haa.
satlsfied the requirements of 3 631} of the Act and thal the objectors
have nol made out the ground of abjeciion set owt in ¢ BS(4)H)."

Mr Manshield QC, who eppearcd [or the appcllants attacked thess
oonclusions and contended thas the evidenoc was insuificient (0 cstablioh
ihat che licenoe was noocesary 10 mocl the neads of the public. [t seemm Io
me, however, that the cvidenoe did identily aoeds of the local residents and
visitors o the locality which ase not met by the existing livensed facilities,
“The unmet area of need is described by the kesrned judge in the pascage
which [ have quoted and ils exience ratisfies the requircments of s 83(1).

The applicant was requiced (0 satis(y the Lioensing Coun “that the grnt
of the licenos is untikely 10 ceault in undue offence, annayanoce, disturbanoe
o¢ incon vonicnoe 10 thowe who reside, work o¢ worship in the vicinity of the
licensed premises”. One of the grounds of objoction wex thas such undus
offence, annoyanoe, disturhbdnos or inconvenicnoz would be caused. In
doaling with Lhis wsue, 1he leamed Licensing Court judge applied the ol
which was approved in Hackney Tavern Nomineer Pry Lid v Acleod
{1983} 14 SASR 2077 That casc was ooncemned with s 86d of 1he Licensing
Acr 1967 the corresponding provision in ihe Liquer Licensing Act 1983
being s 114, and the Licensing Count judge poiniod out 1bat “any resident
who fives acarby so hotel must expoct a cectain amount of neoctsary o
wual noise [rom poople either wemiving al or, roore likely, departing from the
premises”, und also certain other ¢awiea of pnpoyanoe, disturbanoe and
Inconvenitnce, Those provisions sre designed to prolect persons who reside,
wark of warship ncar the jwensed premises from offence, cnnoyance,
disturbance or inconvenienoe which ¢xcsods the degroc reasonably to be
expectod from the lioensed promises. | do nol think thal that (eat can

“fromMclaren Vaie) sre now virtsally gertof the meiropotian aica of
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properiy be applied 1o the issue which arisy under § 62(I}b). Section § 14
deals with a situation in which foensed premisas aiready exist and have a
right 10 continue in exisienoce. Clearly the remedies contained in 3 114
cannod be availed of where the noise or behaviour does not exceed whad s 10
be feasonably cxpecied from the conduct of licensed premises of the
particular class, Those remedics can oaly be available where the noise or
behaviour goes beyond what s naturally 10 be expecled and where the
consequent offence, annoyanos, disturbaace or inoonvenience exoeeds what
those who reside, work or worshi ty-be -txpecied-1o

 lolerute. The question under s 62{1){b}, however, arises ar a stage a¢ which
no licsnoe has boen granted. Those who reside, work of warship ocarby are
not faced with the exigencies arising from (he existence of Licensod premises
having a righl to continue 10 exis. The question is whether the ficence
should be gramted al all. The lest of whai is undue thercfore is nos
concerned with excess over what will naturally result from the oconduct of
liccnsed premises but with what those who reside, work of worship in the
vicinity can reasonably be expected (o (clerate in the interess of the need of
the comraunity for a furthes lioenoe . of the Iype contemplated. [t is noi
difficolt to conceive of circumstances in which hotel premises, no matter
how conducted, would resuit in offence, annoyanoe, disturbance or incon.
venicncs 1o nearby residents, workers or worshippers of such g degres as to
be properly characterised ay undue. It is true, of course, Lhat licensed
premises, particulacly hotel premises, will usually produce some degroe of
inconvenience (o Nearby residents and perhaps to nearby workers and
worshippers. [t will often be .neoessary 10 expoct such persons (o tolerate 3
degree of disturbance or inconvenience, even annoyance or offence. in the
intercsty of the community's needs for licensed premises, Whether such
olfence, annoyance, disturbance or inconvenience can ba regarded ms undue
will be 3 matter of degroe and will depend upon the circumstances. The
question cannot be judged, however, in the same way as lhe question
whether existing ficensed premises are causing undue offence, annoyance,

disturbanoe or incanvenience.

The proposed sile is located in 2 substantially non-residential parc¢ of the
town, There is, however, one dwelling situated immedtate) ¥ adjacent to the
propoved site, The occupier of that dwelling gave evidence of his cOncem
about the disturbance (o his way of life which would result-from an hotel on
the site. He also gave evidence of fears that the value of his house would
diminish, but there was no Solid evidenoe (o support those fears. The
propricior of an adjacent servios station gave cvidenoc of his conosrn aboul
ol=truclion and noisz from traffic and nuisance (rom broken glass. § think,
however, that the argument for the appetiants on this point rested primaniy
upon {he extslence of & church direcdy across the road (rom the proposed
site, It is a Lutheran Church, Scrvices are conducted each Sunday tetwesn
? am and 10 am. There is Suaday School cach Sunday betweea {0 am and
It am. There are evening church servioes nn about six OCCasIONs a year and
there are oocasional weddings. There are other activities on the church
premises on evenings during the week, such zs yourh group mextings, iable
lennis aciivitics and wedding receptions. The prolection alfarded byslidis
io those who worship ia the vicinity and { think thal it is alYorded o them in
ihcie character ag worshippess. The prodcetion certainly extends to those
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aitending church services andd Sunday Schoo! classes. [ think that it is
reasanable to regard it as extending 1o persoas atiending mectings and other
gatherings on the church premises which arc dirsctly associated with or
mcidental Lo the work of the church far the activities of its members in their
capaGily 2% & worshipping community. [ do nat think that it can extend to
purely social activitics carried on on the church gremises, even by members
of the church community. I do not think that those participating in wedding
reoeptions o Lable fennis acuivitics and, still kess, the occasianal-discotheque—

nighl, caa be rogarded es altending the church premises in their capacity es
worthippers. There seems (o be no risk of any impact upon actual worship a¢
the church from the activitics of (he hotel. An hotel 5 nat authorised 10
open unlil |1 am on Sunday: s 26, There is a emporary arrangemcnt by
which the local Uniting Church uses the church for a servioe between | § am
ard 12 noon. That is a purely teraporary arrangemenl. § cannot think that
therc would be rufficient aclvity in a hotel between J1 am and |2 noon on
a Sunday {0 causc any problem (o thoss worshipping in the church. The
other ooccasions upon which the church s used (of worship &re 100
infrequent o cause ooncern. The objections of the service station proprictor
soem (0 me to be racher ncbulows and uaconvincing. 1 fee! sympathy for Lhe
nearby resident. He will undoubtedly suffer some disturbanoc and inoan-
venicnoe and conceivably some anadyance and even offence. Bui ssvere
testrictions have been placed upon the conduct of the premises as canditions
of the plauning approval and these will greatly limit the amount of noise and
inconvenience cmanating from the premises. [ do not think that the natugal,
and perhaps unnecessary, ooacern of one resident and his femily ooubd
justify the refusal of a hotel licence which is justified as necessary (0 moet

the needs of the public,

The question of the effect of the grant of a licence upon those residing,
working or warshipping ncarby must be taken scrously by the Licensing
Court. The judge stated his conocption of the court's tesponsibility in this

tcgard in the following passage:

~I think it is significant that s §2/2)(s) requires the applicant to prove
that planning approval has been obtained and s 62(11b) refers to undue
offence etc resulting from the grant of the licence. This Court is not
assumed to have any particular expertise in relation (o parking, traffic
engineening, noise contral and the fike. bot it s assumed {0 know
something of the particular probiems, or potential problems, associated
wilh licensed peemises. Therefore if seems to me (hat | may dssume that
the potential for offence, annoyance, distutbance and inconveaienoe
ha, in a gencral sense, been oconsidered already by the relevant
planning authorities, and that | thould concem mysell only with factors
that are peculiar 1o “the grant of (he licenoe”, In other words, | approach
§ 62 IHb} on the basis that any potential offence, annoyance, disturb-
ance or inconvenience must be artributabie 1o the fact that the premises
will be used as a hotel. Without discounting it altogelhes, 1 place fittle
reliancc on the evidence of persons who would have had the same
objection to any other usc of the premisss thal would involve similar
numbcers of poople, Much of the evidence of Mr Nottage, and some of
the evidence of Mr Eken, falls into this calegory. I note alyo that some
concerns onginally expressed by the Southern Districts War Memorial
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Hospital about the proposed hotel were sadisfied by the conditions
attached 10 the planning approval, which provides sorae support for the
view I have expressed regarding the rclationship betweea planning
approval and the lactors referred to in 1 62(}}b). Once the hospital's
ooncermns ohout noise, traffic and parking were mtsfied, no further
objoction was made 10 the ase of (he prenises aa a hotel.”

I think thac that passage sutes the responsibility of the court too narrowly,

The court is nat concerned only with such addidonaf impact as the proposed

Hoensed premises. The grant of the licenoe will cause premises o come into
exislenos which would not otherwise be there and all effects o those ncarpy
sesulting from the new use of the tand must be considerod. In considering
whal & “unduc™ the court is entitied 1 have regard Lo the previous usc of
the land and as 1o fikely alternative uscs if the ficence is refwsed. As to the
latter, refevant considerations may includs roning requiremenls and the fact
that there has been planning approval for the licensed premises, ‘The court is
not entitled, however. (o abdicate the function of determining the effect of
any of the oonsequenoes of the grant of 8 Jioence simply because thase
consequences may have boen considered by (he planning authority.

Notwithstanding the unduly narrow slatement of the oourt's responsi-
bility, 1 consider that the kamed jndge reached the comrect conclusion. This
land was previowsly used as s transport depot and, by reason of its location,
would be fikely (o be used (or some commercial purpose even if the foenos
were refused, Possibly those altending the church, the servioe station
proprictor and the nesrby resident will &l feel yome impact from the
prescace of the botel, but [ chink the learned Licensing Court judge was
right to hold that the grant of the licenoe is unfikely to result in offence,
annoyznos, disturbanoe or inconvenience te them which is undue,

The premiscs proposed to be constructed roquire, of oourse, the approval
of the council under the Building Act 1971. Subsection (2) of 562 of the Act
# 8s follows:

“{2) An application for .the grant of a licenoe {not being a limited
ficence) in respect of premises or proposed prentises shall nol be granted
unless the licensing autbority is satisfied—

(a) that any approvals, consents or exermptions that are required under
the law rclating 0 planning (o permil the vse of the premises or
Proposed preraises for the sale of Liquor fiave been obtained:

and

(b) that any approvals, consenta or exemptions that are required by law
for the carrying owt of building work that is to be carried gut belore
the lioence tekes effoct have boen obtained.”

The Building Act approval had not been obtained at the time of the grant of

the certificate under s 64, Section 64 is as (allows:

“(1) Wherg—

{s) an application iy made lo¢ a Jicence in respect of premises that
&re, al the date of the application, unoompleted:

and ]

(b] the ficensing authority is satjsficd that, if the premises are
completed in acoordance with the plans submitted by the

premises mightbave-oves-othee-wies. of -the tand-by-reasomof-their being—
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applicant, a Hocnos of the class sought in the applicadon should
be granted to the applicant in respect of those premises,
the Beensing authority may grant the applicant a certificate stating that
it is oo satisfied,
2} A certificate under subsection {{}—
(a) may be granied on such oonditions as the Siceasing autharity
thinks fit;
and
(by may include a statement of conditions to which, in the opmion of

@ ey

P

‘v&hacrmnfeutheﬂty—lh&hemw:hould be-tubject;

(3) Where—~
(a) & certificate has boen gran(ed under subsoction (1);
and
() the holder of the ocrtificate satisfics the ficensing authomty—
{) that the ocondilions (if any) on which the occrtilicate was
granted have been complied with;
and
() that the premises have becn completed in accordance with
plans approved by the licensing authority,
a licence of the class specified in the certificats shalf be granted (0 the
halder of the certificate in respoct of the premises,

{4} On the grant of a licenoe under subsection (3), the condltions (if
any) slated in the certificate under subssction (2Wb) shall beocome
conditions of the lioence.

() A certificate under this section shall, for the purposes of the
provisions of this Act relating o the (ranafer of a licenoe, be deemed to
b a licenoe.”

The certificate contains & oondition roquiring proof that the Buwilding Acr
spproval has becn obtained before the liccnoe is granted. Mr Mansfiedd
contended that there was no power (0 grant the certificate subjoct 10 such a
oondition and that the certificale could not be lawfully grantsd unicas the
oourt was satislied that Lthe Bwiding Act approval had boen obtained.

Mr MazansfieMd placed reliance upon the decision of the Full Court in 5 &
A D Basheer Nominees Pry Lid v Hurleys Tea Tree Guily Pry Itd (1987)
138 LSJS I. ln thai case the Licensing Court judac granted the ocrtdicals
subject to a condition that before the lioence wal grunted the oourt should

. be satisfied by cvidence at a hearing at which the objectors should have the

right (0 be represented, that “at the time of the gran( that the arrangements
made [or lchecasis arc such as (0 justify what | see now m Lhe nesd for

* flexibility of hours — probably ‘on any day al any Ume but excluding

Christmas Day and Good Feiday'". The condition therefors amounted ta
requirning lucther gvidence as 10 nood. The court held 1hat the certificale was
invalid. Johayton J, who dzlivered the principal judgment, said:

“But in my view it ¥ absolutely clear thal it cannot be a candition of
the grapting of  the oertificate that the applicant come back and
establith the matters which are required (o be establohed in respoct of
the type of licenoe under consideration.”

Jecobs § put-the matier somewhal differently. He said:

“In short, the grant of the ocertificslec presupposey a state aof

setisfacuon. True it ix that subs (2){a) contemplates that a certificate

RS
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may be pranted ‘on ruch condicions as the licensing authority thinks fi",
That entides the authority 1o say that ity staic of satislection upon
which the ceriificate is granted iv conditional upan coropliance with
conditions (a3, (b) and (c) — as the case may be — 50 that the applicant
knows what has (o be done in order to sustain the state of sausfaction.
There i then no uncertainty aboug the state of salisfaction. Where,

._ however, the stale of sutitfaction is itself uncertain, and depends upon
~ 7 further evidence to be adduced in support af the application, which may
or may not satisfy the authorily that a licence of the claxs sought should

bs granted, that cannot in aay relevant sense be 3 'oondilional’ stace of

@010

o satislaction upori-which The grant of the oeriiflicate depends: but that is

procisely the kind of ‘condilion® which counsel for the respoadent
sought to write inta the present ‘wnconditional' oertilicate, which (he
conceded} coutd not stand. I is, quite simply, not a ‘oondition’ in termsy
of the statule,”
It seems 10 me that the decision in that case must be understood in the light
of the ocondition which was there sought fo be imposed. It is clear from
$ 64(1\(b) thel the certificate cannot be granted until the court is satisfied
that the licence should be granted, subject only to completion in accordance
with the plans and to compliance with coaditions properly imposed. [ think
that & A D Basheer Nominees Pry Lid v Hurley's Tea Tree Guily Fry Lid
(supral eswablishes that a oourt must be satisfied about all debatable issues
before the certificate is graated, It roust therefore be satisfied about the
matters specified in ss6), 62(1) and 63. These sections ell require the
applicant for a licence 1o satisly the lcensing authorily of ihe matlers
specified thertin. They are all marters about which there might be debate
and about which a court might be satisfied or no¢ salisfied mocording 1o the
weight of the evidencs. To my mind s 62(2) rlands quile difTerently. It deals
with appravals, consenis or ckcmptlions, the exislenoe of which are capable
of ready ascertainment and which could not give risc to debatc. They can
quile reasonably and sensibly be made the subjoct of conditicny. Moreover,
s 62(2) does not require the applicant 1o satisly the licensing authority. I
language is quite dilferens. 11 provides that “an application for the grant of a
licence ... shall not be granted unless the ficensing authonity is satis(icd™
that the approvals, consents ur exeruplions have been oblained. Unlike the
other provisions refecred (o, this provision expressly relates the sa(isfaclion
of the licensing authonty to the granting of “an application for the grane of
a licence™. The grant of the certificate unde¢ s §42) is clearly not the grant
of “the application for the grant of a fiocnoe”. When the application for the
grant of a licence is granted, the licence & nocessarily ipso facla granted.
Section 64 expressly distinguishes the grant of he ficenoe from the grant of
the centificate. Where a certificate has been granted, the grant of the licence
cames at 2 latee stage at which the holder of the cerlificate i required to
satisly the lioensing authorily that the condilions have been complied with
and that the premises have been completed in acocordance with the plans
approved by the licensing authority.

Soction 62(2} roquires the licensing suthority 10 be safisfied conoeraing the
appravals, consents or excmplions, nol as a prerequisite of the grant of the
oertificate. but as a prerequisite of the grant of lhe Ticcnce. { see no
fustilication foc requiring the Licensing Coutt 10 be so satislied belore



g7T/02 "u2 LLZY ol

L ]

g HLZ005014 LluUVIN LelWwDiNGd Iva

48 SASR 154 VANDELBUR v DELBRA P (King Cli 165

granting the oertificale. The stalule, 25 it secms to me, leaves it open to the
Licensing Court to require 1o be s0 satisfied if it thinke proper. [ shauld
think that in many cases, perhaps the genere! qun of ases, will so require.
There may be cases, hawever, in which it is expedient ta graat Htic certificate
before the applicant is put 1o the trouble and expense involved in obtzining a
particular approval, conseat or cxemption. It may be ooavenient (or ¢he
Licensing Coual in such 3 case o grant the oertificate upon candition thal
the approval, consent oc excmption is abtained. No firi is placed by » 64(2
on the aature of the conditions which may be imposed. Conditions which

imphied that fhe authority wax reot tm reality satisfied thac (e license shoubd

be granted upon the prentises being completed in aocordance with the plans,
would clearly be vnauthoriscd and chat iy (he cffect of the docision in § & A
D Bashzer Nominees Pry Ltd v Hurley's Tea Tree Gully Pry Lid suprs).
There is, however, no such implication in the imposition of a condition that
& Building Act epproval he obtained, and lo hold that a cenificate
containing such a oondilion is valid docs 0o violence 1o the deciion in the
case just ciled.

Upon being satisfied of the matters conoerning which it is required (0 be
satisfied for the grant of the licenoe, the Liocnsing Court is then rcquired to
consider how it should exercise the discretion caaferred upon it by & S91).
That subsection is a3 follows;

“Subject to this Act, the ficensing authority hus an unqualified
discretion (o grant or refuse an application uader this Act on any
ground, or {or any reason, thal the liccnsing authostty considers

suffictent.”

The existcnoe of this discretion enables the Lioensing Court 10 refuse a
licenoe nowwithstanding thal the matters required to be proved have all been
roade out. The court is thus enabled by the exercive of an unqualified
duscretion, to fashion the licensing system to meet the aceds of the
community and to minimise the undesirable social consequences which are
thought to result (rom the unregulated supply of hyvor, One of the
importaru matlers to be considered in the cxercise of (he duiscretion is the
effect which the grant of a lioence wili have upon exisling licensed premiscs.
if licensed premises arc to supply their serviecs in an ovderly and dignified
way and 10 the satisfaction of the public, they must be conducied at a profit.
[f the pranc of an additional Tioenice will have the elfoct of undermining the
ncoessary profitability of other liccnsed premises, the salisfaction of a
pardcular  public- nesd may have disproponiionalely undesirable
consequenoes. It was argued in the present case that that would be the effect
of Lhe grant of the presen( application.

The discretion granted by s 59{1) i& conferred upon the Licensing Courl.
That Court’s exercics of the discretion is 1a e overturned by this Court on
appeal only in acoordance with the well-escablished principles regulaling the
review by appellate couets of the exercise ol discretions. There is particular
reason [or caufion when the discrelvon s vonferred upon & specialist fribunal
Raving a spocial responsibility in relation 10 the liquor ficeasing structure, I
hes not been suggested that Lthe learned judge misundersiond the faw
goveming fhe exercise of the discrclion, nor has any error of fact-been
fdcmiﬁod. The arguments put before us rather suggesied that the learned
Judge had failed to give sufficient weight to cerlain facltoms or had (eken
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crronoous views of matters which arc very much mattess of opinion. His
Honour gave carefu! consideration ‘o the sconomic tmpact of the granl of
the new licznoe upon the cxisting hotels. He apprecialed that the impact
would be serious if there werc no increass in the business available to
licensad premises in the locality. There was evidencs, however, (rora which
hie could infer some continuing growth of the population in the area and an
increase in tourint activity. There was also evidenoe from which he could
“*“infer that the new facility would produce its own clicntets which would nat
ncoessarnily be a clicotele already enfoyed by the existing facilities. He
reoognised that the balancing excreise involved in the discrction was a
difficult one in the pressni case. He exercisod his diseretion in favour of the
grant of the licence. [ am unatle to see that he failed to take into aocount
wny relevanl corsiderstion or look inlo acooun( any eitrancous consider-
ation. There being no error of law or fact, there would therefore be ao basis
upon which this Court could interfere with the exercise of the discretion,
All the grounds of appeal therelore fail and, in my opinion, the appeal

should be dismissad,

Leaoe ). The relevant facts and issues are s2¢ out in the rcasons of the
learned Chief Justice, which ] have studied and need no! repeal. As counsel
for the appellant and the Liquor Liocasing Commissiones were putting
similar submissions as to the first two grounds of appeal [ add some
comments of my own in agreement with my beetheen thal these grounds
should be rejected ar well as the others.,

Counscf submittad the Licensing Court judge wac wrong in law in holding
that he had the poawer 10 iasue a certificate under § 64 when no Building Act
197! approval had been obtained for the slruciuee (o be erected as a licensed
premises,

Counse! for the Liquor Lioensing Cormmissioner submitted:

@ Il the premises are incompleted then na licenoe can be granted.

Ui} The best that an applicant can obtain if the premises are incompleted is
2 cenvificate.

(i) Division TII, Pt IV of the Ligquor Licensing Act 1985 contemplates the
obtaining of a new licence, and inteads to provide for just that.

[iv) The centificale is a creature of that Division of the Act 2nd cannot
lead to a licenee uniil the building work is linished: f s 64{3) of the Act.

So on both submissions Buiiding Act approval is a precondition to the
granling of a licence. and on a plain reading of s §2(2Kb) and s 64(14b) in the
coatext of Div NI, Pt IV of the Act such approval is o pre-condition ta the
cxercise of any discretion to grani a cerificate to the applicant under s 6441).

Countsel foc- the appellant contendod that 5 & A D Basheer Nominees Pry
Lid v Hurley's Tea Tree Gully Pry Lid (1987) 138 LSIS | supported the
propasitions of aw basasd on the interpretation of ¢ 62(2)(b} and 3 64(1)
which he sdvanced. In thai casz the Full Couct {Jacobs, Millbouse and
Johnslon 1Jj allowed the appzal, and set aside the gran( of a general facilities
lioence. In doing so the court said that the occrtificate granted under s 64 was
defective. Counsel for the appellant in thal cise had argued that the
Liceasing Court judge had misusad s 64. That section, said counsel, only
entitled an applicant to prave that any conditions an the ocertificale had beep
raet, 2nd the premises completed in acooedance with the plans.

389
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Johnston J {at 11) agreed with counsel for the appellant and added:

=In my view 1 64 is intended o provide & means whereby inlending
applicants can avoid the wastc, both private and secial, of erecling,
fiiting out, decorating, allering or relurbishing premises without any
guarantec that the desired or any licence will be granted in respect of
the premises when alf this work has boen done. The new Act carrics on
the provision in the old Act for what has come Lo be called the judicial
promise. The authonty which gives the judicial certificate (promise) is
roquired to fay down what conditions, il any, apply to the cenificate,
and what oonditions, il any, are to apply to the ficenoe when finally
jssucd. ‘The condifions which might b applied to the promise ilscll (as
opposcd to the licenoe) might be fairly wide-ranging {the most obvious
being sorme alteration 1o the plan &s lodged).™

In setting asids (he oerfilicate (with the condilions) Johaston J said (at 20):

“1. The judge was in error in making (he judicial promise even il the
concept was ane which could justify the issue of the lioznce claimed
sinoe it had not becn demonsiraied that the applicant was able 1o
achieve he conoept,”

His Honour goes on to give further particufar reasons why the condilions
aftached 10 the certificate were impossibic for that applicant 1o achieve and
rherefoce invalid and defective as a cerlificate.

In my judgment the discretion 10 grant 2 certificate (as provided in s 64 of
the Act) is subject (o the conditions in subs (f) of 564 namely: (a) the
premises at Lhe date of applicalion are incompleted, and, (b} (at the time of
the hearing of the spplication) the licensing authority being satisfied that “J
the premises are completed in nocordance with the plans submitied by the
applicant, a ficenoe of & class sought in the application should be granted to
the applicant in respect of those premies . ..7

1 am satisfied there wes evidencs upon which the Licensing Court judge
could exercise his disceetion under ¢ 64 in this case and upon which he eould
be satisficd 25 to the matters provided {or in s 64(1Kb). [ have reached this
conclusion withou! necessarily agreeing with the Licensing Court judge
when he said thal 5 62(2) is directod not 1o the time at which the application
i initially heard {a¢ which time the requirement of s 6241] and ¥ 61 must be
gatisfied) bul at the time at which (he ficcnce is granted under s §4{J) (o the
holder of lhe certificate. 1 accept and in my opinioa | consider hal it is
relevant o the oount hearing the application to be satisfliod about the mat(ess
provided for in § 64¢1)(b) st the time of the heannag of the application. But
that being so [ seill consider that the Huilding -Act approval required-by
8 §2{2)(b) of the Act is not a pre-condition or a condition at &ll {or excreising
the discretion o grant a certificate under s 64(1),

The Basheer decision (supna), desls with conditions to be attached o the
cedlificate {which may be wide as Johnston J said at 12 of the reasons) and
oconditions lo be attached lo the licence, which arc quile scparnie as
Johaston § was at pains lo poinl oul in the pessage | have quoted above.
‘Building Act approval is conditional before the builder can commence &
building tas provided in that Act}. A 564 centilicate is a so-called judicial
ptomise, which is satisfied when the premises “are completed in acoordance
with the plaas ...": s 64{1) of the Acl. It is not a promisc of approval under
the Building Act. Likewise Bullding Act appraval s not a pre-condition lo
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the granting of a certificate under s 64 of the Liquor Licensing Aet. | would
reject the submissions put by ecounsel for sstting aside the certificate in this

case,
I have nothing to add to the reasons and conclusions of the learned Chief
Justice in relation to aJi other grounds of appeal.
The appeal should be dismissed

Paror J. I agree that the appeal be dismissed for the reasops publshed by
the Chief Justice.

Solicitors for the appellant: FPoveys.
Solicttors for the first respondent: Wallmans.

Saiicitor for the Liquor Licensing Commissioner- Crown Solicitor.
M F BLUE
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