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1 PRITCHARD J: Hancock Prospecting Pty Limited (HPPL), Mr John Langiey Hancock and a number of other parties are parties io an
arbitration being condusted by an arbitrator pursuant to the Commercial Arbitration Act 1985 (WA) (the CA Act). {Counsel for HPPL submitied
that there were in fact a number of separate arbitrations. For ease of referance, | wilf simply refer to ‘the arbitration' to encompass all of the
matters before the arbitrator.)

2 In the course of the arbitration, subpoenas were issued by the Court, on HPPL's application, to Mr Stephen Pennells, a journalist employed
by West Australian Newspapers Limited {WAN), and to WAN itself, for the preduction of documents to the arbltratar. The subpoenas were
subsequently amsnded to refine the documents sought by HPPL (the documents sought).

3 Mr Pennells and WAN applied to the Court by Chamber Summons dated 28 March 2012 to sat aside the subpesana directed to each of
them.

4 Following the hearing on 7 May 2013, counsel for HPPL confirmed that HPPL ne longer pursued the production of documents by Mr
Pennells in answer 1o the subpoena directed 1o him. Accordingly, the resclutlon of the present application requires consideration only of the

amended subpoena direcled to WAN (the subpoena).

& WAN seeks 1o set aside the subpoena on three grounds. First, WAN contends that the subpoena serves no fegitimate forensic purpose
because the documents sought t¢ be produced are hot relevant ta the matters in issue in the arbitration.

6 Secondly, WAN contends that the subpoena is eppressive or constitutes an abuse of process as a result of an accumulation of factors to
which [ refer below. One of those factars was the amendments made ta the Evidence Act 1906 (WaA) by the Evidence and Public Inferest
Disclosure Legisiation Amendment Act 2012 (WA) {to which | will refer, using the language adopted by the parties at the hearing, as the
Shietd Laws) which came inte force on 21 November 2012,

7 Thirdly, counsel for WAN subritted that s 17(2) of the CA Act provided an altemnative basis to set aside the subpoena, having regard to the
aperation of the Shield Laws.

8 For the reasons outlined below, WAN's application to set aslde the subpoena should ba upheld in part, on the ground that the subpoena is
oppressive and constitutes an abuse of process, having regard to the Shield Laws.

8 These reasens deal with the following matters:

1. The factual context and the documents sought under the subpoena;

2. The Court's jurisdiction to set aside the subpoena;

3. The grounds for the application to set aside the subpoena;

4. Principles in relation 1o objections to the production of documents under a subpoena;

5. Why WAN's contention - that the documents sought have no legitimate forensic purpose because they are imelevant - fails;

6. Why WAN's contentions in relation to oppression and abuse of process - apart from its contentions in relation to the Shield
Laws - fail;

7. Wny the subpoana should be st aside In pari, on the ground that it is oppressive or constitutes an abuse of process, having
regard to the Shisld Laws;

8. Why WAN's application to re-cpen, to permit it to make submissions that the CA Act does not apply to the arbitration - was

dismissed,

10 Before tuming to deaf with these matters, | note that almost all details about the arbitration, including the matters the subject of the
arbitration, are confidential, as a result of agresments between the parties to the arbitratlon. Having regard 1o that confidentiality, what follows
is at times expressed at a relatively high level of generality, in so far as it refers to confidential information about the arbitratien.

1. The factual coptext
11 The arbitration was commenced on 1 January 2012 pursuant to the terms of a document referred to as the Hope Downs Deed.

12 During 2012, and particularly during the first few months of 2012, Mr Pennells published a number of articles in the West Australian
newspaper in which he referred to a dispute between Ms Gina Rinehart and some of her children (which is presently the subject of litigation
in the Supreme Count of New South Wales) and mare generally to the affairs of the members of the Rinehart family, and 1o the business of
HPPL and related companies (the Articles).
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13 In some of the Articles, Mr Pennells makes reference to conversations he has had with Mr Hanceck, and attributes a number of comments
to Mr Hancock. In another publication, reference has been mada to exclusive interviews pravided to Mr Pennells by Mr Hancock.

14 The subpoena seeks the production by WAN of documents provided ta Mr Penneils (or any other Joumalist employed by WAN) by Mr
Hancock which relate to one or other of a list of subjects, or copies of recordings or notes of conversations between Mr Pennells (or any other
foumalist employed by WAN) and Mr Hancack which relate to one or other of the same list of subjects.

2. The Court's Juriediction to set aslde the subpoena

15 The subpoenas were issued pursuant to s 17(1) of the CA Act, which provides:

The Court may, on the application of any party fo an arbitration agreement, and subject to and In accordance with rules of
court, issue a subpoena fequiring 2 person to attend far examination before the arbitrator or umpire or requiting a person
to attend for examination befare the arbitrator or umpire and to produce to the arbitrator or urpire the decument or
documents specified in the subpoena,

16 ltis alsa convenient at this point to note the terms of s 17(2) of the CA Act, which provides:

A persen shall not be compelled under any subpeena issued in accordance with subsection (1) ta answer any question or
preduce any dacument which that persen could not be compelled to answer or produce on the trial of an action.

17 The 'Court’ in s 17(1) includes the Supreme Court.1

18 Qrder 36B of the Rules of tha Supreme Court 1971 (WA) (RSC) — which deals with the issue and setting aside of subpoenas rmore
generally — applies to the issus of a subpoena under the CA Act.2 Order 368 r 4{1) permits the Court, on the application of a party or any
person with a sufficient interest, to set aside a subpoena in whole or in par, or to grant other refief in respect of it. The Court is also able to
set aside a subpoena in the exercise of its inherent juriediction,3 It is well established that a subpaena can be sei aside under O 36B r 4, and
in tha Court's inherent jurisdiction, where the subpoena does not serve a legitimate forsnsic purpose, or where the subpoena is oppressive ar
an abuse of process.4

3. The grounds for the application to set aside the subpoena

18 As | have already observed, WAN's application to set aside the subpoena was based on three grounds. First, WAN contended the
subpoena served no legitimate forensic purpose because the documants sought are not relevant to the matters in issue in the arbitration.

20 Secandly, WAN contended that the subpoenas are oppressive or constitute an abuse of process as a result of an accumulation of the
following factors:

() The subpaena is too wide, it is premature, and the breadth of the subpoena and its timing are an indication that HPPL is
fishing or is engaged in an attempt to discover whether evidence exists, as oppesed to obtaining evidence;

{ii) The subpoana requires WAN to draw its own conclusions about the extent to which documents may be required to be
produced;

{iii} The subpoena seeks material which on its face may be incriminating or tend to reveal incriminating material;
{iv} The subpoena requires WAN to breach agreaments as to confidentiality;

(v} It would be oppressive to require WAN to produce decuments which it could not be compslled to produce in the
arbitration, or in respect of which it would have highly persuasive arguments fo resist production In the arbitration, because
of the operation of the Shisld Laws.

21 In addition, WAN submitted that s 17(2) of the CA Act provided a basis upon which the subpoena ought be set aside, having regard ta the
operation of the Shield Laws in the circumstances of this case. That submisslon was put on the basis that s 17{2) aither provided a discrete
basis for setting aside a subpeena (which was different from oppression or abuss of process) or altematively that 5 17{2) meant that the
subpoena shall be set aside as an abuge of process.

22 In support of its application, WAN relied on two affidavits of Mr Pennells sworn on 21 May 2012 and 20 June 2012, and an affidavit of Mr
Rabert Cronin, the Group Ediitor in Chief of the newspapers published by WAN, swom on 22 May 2012. The deponerits of those affidavits
wera not cross examined and | accept the evidence set out in thelr affidavits for the purpeses of the present application.

4. Principles in relatlon to objections to the production of documents under a subpoena
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23 The Court has jurisdiction to set aside a subpoena on the basis that it would be an abuse of the process of the courl, The authorities
establish that that conclusion will be warranted in a variety of circumstances,5 such as where the subpoena does not have a legitimate
forensic purpasa, where the documents sought in the subpoena have no apparent relevance to the issues in dispute, where the subpoena
may be characterised as a 'fishing' exercise (on the basis that it does not seek to obtain evidence to support a party’s case, but rather to
assist that party to discover whether he or she has a case at all) or where the subpoena has been used for the purpose of abtaining
discovery against a third party. A subpoena will also be an abuse of process where it would be oppressive to require a party to comply with
the subpoena. These are nat exhaustive categories. The power of the Court to control and supervise its process to prevent injustice is not
restricted to defined and closed categaries.6

24 In considering whether a proceeding, or a step in a proceeding (such as the issue of a subpoenay) is an abuse of process, the purpose for
that step wlll be relevant, as will the consequences for the those invoking the power of the Cour te act {In this case the recipient of the
subpoena).7 Furthemare, in determining whether a subpoena is an abuse of the court's process, the court will need to balance the
conflicting rights of the party to the proceedings, who issued the subpoena, with those of the third party who objects to it. On the one hand,
the issuing party has a right to obtain access to documents in the hands of a third party in order to further the ends of justice, and so that he
or she may, therefore, prepare a case meeling sach issue arising in the proceedings. On the other hand, compliance with a subpoena to
produce will inevitably have consequences for a third party, such as the inconvenience of ldentifying, collating and producing the documents
sought, the invasion of the subpoenaed party's right to privacy, or an undermining of the confidentiality of Information contained in the
documents required to be produced,8

25 The Court will also need to weigh in the balance any relevant public interests which may be invoked to resist the production of documents
{such as claims to public interest privilege, for example}, with the public interest in the administration of justice which may be frustrated or
impaired if documents relevant to an issue in dispute are withheid, having regard to the evidentiary value and Imporiance of those documents
in the particular litigation.9

28 In this part of my reasons, | deal with three matters:

(a) lagiimate forensic purpose - the degree of relevance required;
(b) whether it is open to WAN to rely upon irrelevance as a ground for concluding that the documents have no legitimate forensic
purpose;

(c) why the documents sought are apparently relevant to the issues in dispute in the arbitration.

{a} Legitimate forensic purpose - the degree of ralevance required

27 The legal principles relevant to the question whether a subpoena issued in support of an arbitration serves a legitimate forensic purpose
were summarised by Beech J in Alinta Sales Pty Ltd v Woodside Energy Pty L1d.10 Although that case concemed an application for the
grant of leave te issue a subpoena returnable before trial, and the prior grant of leave is no longer required for the issue of a subpoena, the
principles outlined by his Honour nevertheless remain applicable to assessing whether a subpoena serves a legitimate forensic purpose, |
gratefully adopt his Honour's summary of the principles. His Honour observed: 1

There is a legitimate forensic purpose for the issue of a subpoena for documents in respect of a document er class of
documents that is apparently relevant,

Apparent relevance is & low threshold. It is not a question of whether It appears that the party issuing the subpoena could,
or could probably, tender the document in evidence. Rather it is enough to establish apparent relevance if a document or
class of documents gives rise o a line of enquiry relevant to the Issues before the trier of fact, including for the purpose of
meeting the opposing case by way of cross-examination.

In determining relevance, the difficulty of assessing relevance prior to trial must be taken into account. The necessity for
having a document in order to fairly dispose of the issues at trial might well not become apparant before trial.

Ultimately the relevance of the documents produced is for the arbitrator. Itis not appropriate for the court to embark on a
detgiled preliminary inquiry involving evidence from the party seeking to issue the subpoenas and the company {or
companies) against whom the subpoenas are sought to be issued.

Apparent relevance is to be assessed by reference to the Issues In the arbitration taking into account the competing
contentions of the parties.

http://decisions.justice.wa.gov.au/supreme/supdcsn.nsf/judgment.xsp?documentld=FBF30... 7/08/2013



HANCOCK PROSPECTING PTY LIMITED -v- HANCOCK [2013] WASC 290 Page 8 of 23

Generally, at least in considering questions of apparent relevance, the court should not attempt to resolve questions of
construction that arise betwesn the partles ... , (case references omitied)

28 Before dealing with the question whether the documents sought under the subpoena have apparent relevance, it is necessary to mention
HPPL's contention that it was not open to WAN to resist production of the documents sought on the basis that they are imelavant to the
issues in the arbitratlon.

{b) Whether It Is open to WAN to rely upon irrelevance as a ground for concluding that the documents have no legitimate forensic
purpose

20 Counsel for HPPL submitted that It was not appropriate for a subpoenaed party to seek to set aside a subpoena on the ground of
irretevance of the documents sought. | understood that te amount to & submission that it was not appropriate for a subpoenaed party to make
such a submission if it did not have a real or legitimate basis for that contention, and that WAN was not able to object on the ground of
relevance in this case.

30 Counsel for HPPL submitted that in this case it was difficult to see how WAN could have any real or proper basis for abjecting to the
production of the decuments sought when no objeclion was pursued by any of the parties to the arbitration. That submission cannot be given
any weight. The failure by any party to the arbltration to object at this stage cannot be viewed as an indication of the acceptance by any of
them of the relevance of any documents which might be produced to the arbitrator under the subpoena. A failure to object at this stage does
not preciude a party to the arbitration from raising an objection to the inspection of the documents, or cbjecting i the admisslon of any
documents, the tender of which is sought in the course of the arbitration.

31 In support of its primary submission, HPPL relied upon an observation made by Perry J in Santos v Pipelines Authority of South
Australia 12 where his Honour said:13

The concapt of relevance, for the purposes of discovery or production of documents is, of course, wider than the concapt
of relevance for the purposes of admission. Be that as it may, generally speaking, a stranger to an action who is asked to
produce documents will not be heard to object on the ground of relevance, as it is not appropriate for a non-party to
pernyse pleadings and the like and attempt to assess what may or may not be relevant to proceedings to which he or she is
not a party.

Fer similar reasons, it will be difficult for a third party to justify resistance to production on the ground that production is not
necessary for disposing fairly of procesdings in which he or she is not etherwise involved.

32 Counsel for HPPL submitted that the observations of Perry J were referred to with approval by the Full Court of this Court in Apacha
Northwest Pty Ltd v Western Power Corporation 14
33 | am unable to accapt HPPL's submissions, for five reasons.

34 First, | respectfully observe that there is a considerable degree of ambiguity in the remarks made by Perry J. His Honour did not say that a
non-party could not object to production of documents under a subpoena on the grounds of relevance. Read in context his Honour's remarks
{end to suggest that his real intention was to emphasise that it would be difficult for a non-party to make such an objection, given that the non
-party would not be familiar with the issues in the litigation, and might (at best) be restricted to an examination of the pieadings in an action as
the basis for submissions about relevance.

35 Secondly, | do not accept that the observations of the Full Court in Apache can accurately be described as approving the remarks made
by Perry J. Prior to quoting from his Honour's Judgment, the Full Court obsarved that '[ijn the Santos (No 2} case, in the judgment of Perry J
(at 22) his Honour went so far as fo suggest that ..." (emphasis added).15 In addition, after quoting his Hanour, the Full Court observed: 18

The respondent did not seek to maintain that position [that is, the position set out by Perry J] before [the judge at first
instance], or before this Court, but the point still remains that, ultimately, ihe relevance of the material Is for the arbitratar,
and it is not appropriate at tha present stage of the arbitration proceedings to embark upon a detafled preliminary Inquiry
Involving evidence from the respondent and the companies against whom subpoenas are sought to be issued, although
not from the sellers, as to whether the documents would ultimately be admissible in the arbitration. Without having the
information contained in the documents, the respondent would be placed at a grave disadvantage in any such Inquiry.

36 Thirdly, the observations made by tha Full Court in respect of the remarks made by Perry J constitute obiter dicta. in my respectiul view,
when seen in their context, the Full Court's reference to those remarks was made in the course of emphasising the difficulties which arise in
assessing the relevance of documents far in advance of a trial, and in the absence of consideration by all parties of the content of those
documents.

37 Fourthly, there are a number of authorities which establish that the recipient of a subpoena can raise the question of the apparent
relevance of the documents sought under a subpeena, even though that person, who will not be a party to the litigation, will not have a full
appreciation of the issues so as o be able to d strate the irrel of the documents sought 17

38 Fifthly, one of the difficulties which may arise if a non-party is permitted to seek to set aside a subpoena on the grounds that it does not
serve a |egitimate forensic purpose s that such an application, if made without a real or proper foundation, has the potential to be used in
such a way as to interfere with the administration of justice.18 However, In the course of modern litigation subpoenas are able to be issued
without the leave of the Court, and may be used to sesk a wide range of documents, the production of which may incur considerable
Inconveniencs, If not expense, for the subpoenaed party. To deny that person the opportunity to set aside a subpoena on the grounds that
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the documaents de not have any apparent relevance to the Issues in dispute in the proceeding {to the extent that that person has any
knowledge of those issues} would patentially work an injustice.

39 In any event, the resolution of this issue is not determinative of WAN's applicalion to set aside the subpoena. HPPL submitied that the
documents sought were apparently relevant to the issues in the arbitration and that the subpoena therefore served a lagitimate forensic
purpose, In so far as HPPL bears an onus of establishing the apparent relevance of the documents sought, 19 | am satisfied that it has done
8o, for the reasons set cut below.

(c) Why the documents sought are apparently relevant to the issues In dispute in the arbitration

40 WAN submitted that the 'pleadings' in the arbitration were not settled, with the resuit that the issues in dispute In the arbitration have not
yet been determined. That submission cannot be accepted, having regard to the affidavit evidence adduced by HPPL, which reveals that the
parties to the arbitration have now flled points of claim and points of defence. Those documents contain allegations of obligations owed by
certain parties, including Mr Hancoack, under the Hope Downs Deed and another agreement referred to as the Deed of Qbligation and
Release (the Deed of Obligation), and allege conduct by those parties in breach of those obligations. Fer present purposes, it suffices to say
that the nature and effect of the obligations under thase Deeds which are said to be relevant to the issues in the arbltraticn are disputed, and
there are pleas of non-admission or denlal in respect of the allegations of the breach of those obligations and the material facts refied upon
as glving rise 1o those breaches.

41 Counsel for WAN also submitted that some of the documents sought did not appear to be relevant to the issues in dispute, because the
subject matter to which the subpoena specifies that the documents relate (for example certain shareheldings, and documents relating to
certain tenements) does not have any obvious connection to the matters referred to in the points of claim and defence.

42 | am unable to accept that submission. As the principles set out above make clear. it is not appropriate to undentake a detailed enquiry into
the relevance of the documents sought. Although the proper construction of the Hope Downs Deed and the Deed of Obligation Is in issue in
the arbitration, 2t first blush it appears that the obligations created by those Deeds which are said to be relevant in this case have a wide
application. If that is correct, it Is difficult to see why documents as described in the subpoena would not relate to the matters referred to in
the points of claim and defence. In so far as the documents sought include documents relating to certain shareholdings, and documents
relating to certaln tenements, if documenits of that kind are held by WAN, that may give rise to a line of enquiry in relation to the matters in
dispute, such as the allegations made in [85] - [71] of the Third Amended Points of Ciaim.

43 Bearing in mind the low threshold for apparent relevance, | am satisfied that the documents sought are apparently relevant to the issues in
dispute in the arbitration. The matters referred to in the Articles suggest that Mr Pennelis (and thus WAN) may have documents falling within
the scope of the subpoena and that, at the least, any such documents may give rise to a line of inquiry conceming the obligation referred to in
ciause 10 of the Hope Downs Deed, and in cdause 4 of the Deed of Chligation, or may assist HPPL 1o make out its case. In my view,
therefors, it cannot be said that the subpoena would not serve a legitimate forenslc purpose.

8. WAN'S co ion the oena I8 ol slve an e of process (other than having re to the Shiald Laws
fails

44 WAN contended that the subpoena was oppressive and an abuse of process having regard to a number of factors. Counsel for WAN
made clear that those factors were not relied upon separately and altematively but rather that WAN's case for oppression and abuse of
process depended upon an accumulation of all of the faciors set out in [20] above.

45 Initialiy, the factors on which WAN relied did not include any reference to the Shield Laws {because the Shield Laws did not come Into
operation until 21 November 2012. Once the Shield Laws came into operation, counsel for WAN relied upon the Shield Laws as providing an
additional factor which, when considered together which all of the other factors on which he relled, supported the conclusion that the
subpoena was oppressive and an abuse of process.

46 For the purposes of this parl of my reasons, it is convenient to deal with all of the factors relied upon by WAN, other than the Shield Laws,
in support of its contention that the subpoena is oppressive and an abuse of process. | am not persuaded that the factors relied upon by
WAN (cther than the Shield Laws), whether considered individually or collectively, support the conclusion that the subpoena should be set
aside.

(i) WAN's contention that the subpoena is too wide, it Is premature, and the breadth of the subpoena and its timing are an
Indication that HPPL is fishing or Is engaged in an attempt to discover whether evidence exists, as opposed to obtaining evidence

47 Counsel for WAN submitted that the subpoena was too wide because the documents sought were described as those 'relating to' certain
matters which themselves were very general in nature. | am unable to accept that submission for the reasons outlined above, particularly as
the subpoena seeks only such documents as were recelved by Mr Pennells, or any journalist employed by WAN, from Mr Hancock, on or
after a particular date,
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48 Counsel for WAN submitted that the subpoena was premature in that the issues in the arbltration were not yet defined, and that the time
frame applicable to the documents sought under the subpoena, which extended beyond the commencement of the arbitration and the filing of
paints of claim in the arbitration, suggested that any documents produced would go to allegations not yet formulated in the arbitration. Those
submissions cannot be accepted. As | have already noted, the issues in the arbitration have now been defined by the exchange of polnts of
claim and defences to points of claim.

4% Counsel for WAN aleo submitted that the subpoena was premature In that the orthodox methodology of obtaining disclosure from the
parties ta the arbitration had not been exhausted. The fact thet documents sought pursuant to & subpoena might alse be sought in discovery
dees not of itself mean that the subpoena is an abuse of process. In any event, | am unable to accept the submission that all of the
documents sought in the subpoena could have been obtained in discovery from Mr Hancock. In so far as the subpoena seeks the productian
of documents provided by Mr Hancock to Mr Pennells, it is possible that copies of those documents may also be in the possession of Mr
Hancock, but that is not inevitable. in so far as the subpoena seeks notes or recordings of cor i b Mr P dis and Mr
Hancock, it appears te be very unilkaly that any such documents (or even cepies thereof) would be in the possession of Mr Hancock.

50 Counsel far WAN also submitted that the breadth of the subpoenas and their iming were indications that HPPL was ‘fishing’, and
attempting to ascertain whether evidence existed, rather than to obtain evidence. This submission cannot be accepled. The content of the
Articles, in light of the pleadings in the arbitration which are in evidence, suggests that WAN is likely te have documents of apparent
relevance ta the matters in issue. There Is no requirement that to avoid the stigma of “fishing', a party must already be in possession of some
evidence before issuing a subpoena. In the interests of faimess, litigation should be conducted on the footing that all relevant documentary
evidence is available,20

51 It was also submitted that there was no justification for an early retum of the subpoena. | do not accept that submission. One object of
permitting the early return of subpoenas is to enable the parties to appraise the strengths and weaknesses of their case at an earfy stage in
the proceedings.21 That being so, the mere fact that the subpoena requires the production of the documents sought In advance of any
hearing is not, of ltseH, oppressive.

52 It was submitted that the width of the subpeena and its prematurity suggested that the documents sought were at the periphery of, rather
than central to, the arbitratian. | am unable to accept that submission. Having regard to the terms of clause 10 of the Hope Downs Deed and
clause 4 of the Deed of Obligation, and the allegations at par [82] - [71] of the Points of Claim, if WAN holds any documents of the kind
described In the subpoena, such documents may be directly relevant to some of the factual issues in dispute In the arbitration.

() WAN's contention that the subpoena requires WAN to draw its own conclusions about the extent to which documents may be
required to be produced

53 Counsel for WAN submitted that the subpoena required WAN to draw its own conclusions about the axtent lo which material was required
to be produced. This was said to result from the fact that the documents sought ware described as documents 'relating to' other matiers
which were not defined with precision.

54 It is well established that it is not legitimate to use a subpoena for the purpose of endeavouring to obtain what would, in effect, be
discovery of documents from a non-party who is not liable to make discovery. This ensures that a non-party, who will ordinarily be ignorant of
the issues in dispute between other parties to Iitigation, is not to require to go to the trouble and expense of searching through his or her
records and endeavouring to form a judgment as to whether any of these records throw light on the dispute.22 But it does not foliow that a
subpoena requiring the production of documents 'relating to' a specified subject matler is necessarily objectionable on the ground that it calls
for discovery.23

55 In my view, the subpoena does not require WAN to engage in an exercise tantamount to discovery. Although some of the subject matter
to which the documents sought in the cubpoena must relate is described in broad terms, the scope of the documents sought Is narrowed by
other criterla referred to In the subpoena including the origin of the decuments, and the time frame In which the documents were received. In
my view, the documents which must be produced are described with sufficient specificity that the subpoena does not necessitate WAN
making a determination of the extent to which particular documents might shed light on the issues in dispute in the arbltration.

{lil) WAN's contention that the subpoena seeks material which on Its face may be Incriminating or tend to reveal Incriminating
material

56 Counsel for WAN submitted that the documents sought under the subpoena may be incriminating, because those documents periained to
a parled of time in which suppression orders made by the Supreme Court of New South Wales were in place.

57 | am unable to accept that submission. It is entirely speculative whether any of the documents sought would themseives constitute, or
cantain, evidence which is Incriminating. The ime frame to which the documents sought must pertain does not appear to coincide in its
entiraty with the period during which the suppression order made by the New South Wales Supreme Court was in place. Given the
suppresslon order has been lifted, it is far from apparent how the mere possession of a document containing Infarmation which might have
been subject to that suppression order could, of itself, constitute evidence of a breach of the suppression order.
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{iv) WAN's contentlon that the subpoena requires WAN to breach agreements as to confidentiafity

58 Counsel for WAN submitted that it was apparent from the evidence that production of the documents sought would reveal confidential
information imparted In circumstances of confidence, and the confldential sources of that infermation.

58 He submilted that any public bensfit in requiring preduction of the documents sought was outwelghed by the public interest in maintaining
agreements of confidentlality made between journalists and their sources, and in protecting the identity of confidential sources of information.
Counsel relied on a practice - which is often referred to as 'the newspaper rule' - which he submitted was to the effect that neither a media
owner nor its journalists will ordinarily be required to disciosa confidential information, at least at the interiocutory stage, unless necessary in
the interests of justice, or for same other similarly compelling reason,

60 Counsel for WAN noted that HPPL did not contend that the production of the documents sought was necessary to do justice between it
and the other parties to the arbilration, or in the interests of Justice. Counssl for WAN also submitied that it could not be said that production
of the documents sought was necessary to do justice between the parties to the arbitration ar was otherwise in the interests of justice
because the documents sought could have been obtained from Mr Hancock by way of discovery in the arbitration, and it was oppressive o
seek material from non-parties when anather, simpler means of obtaining them was available, but had not been pursued. | have deait with
the substance of the latter submissions aiready. In this secticn of my reasons, | deal with the following matters:

{a) the evidence as to the confidentiality of the Information and the sources of the information;
(b) claims to confidentiality and subpoenas; and

{c) why WAN's submissions as to the newspaper 'rule' fail.

fa) The evii as fo the fidentiality of the information and the of infor

61 Having regard to ihe evidence set oul in the affidavits of Mr Pennells and Mr Cronin, | accept that Mr Pennells has given undertakings of
confidentiality o a number of persons who have provided him with informatlon - either to preserve the confidentiality of thelr identity, or of the
information provided, or both. | alse accept that Mr Pennells is subject to an obligation of confidence with respect to thet information, and to
an ethical obligation as a journalist o maintain the confidentiality of that information.

| accept that each of the communications in which Mr Pennells was provided with information by other people took place in the course of
his employment as a journalist with WAN.

83 | accept Mr Pennells’ evidence that production of the documents sought would cause him to breach thase obligations of confidence with
more than one source, as production would require him to reveal infarmation that is confidential and which was given to him en condition that
he not reveal it, or the name of the person who gave the information to him, without their prior approval.

84 | accept Mr Pennells' evidence that as a joumalist, he is bound by an ethical obligation to respect and observe undertakings of confidence
given to any sources, and that ebserving undertakings of confidentiality is fundamental to his obligation as a journalist to act in the interests of
the public to ensure the open communication of information on issues of public importance.

65 | also accept that WAN regands itself as bound by the same ethical obligations as its journallsts, and that it therefore regards itself as
bound to respect the confidentiality of information received by Mr Pennells on the basis of an undertaking to keep that Information
confidential.

(b} Claims to confidentiality and subp

86 Counsel for HPPL submitted that the affidavit evidence was insufficient to establish any daim to confidentiality or to some form of
‘privilege” with respact to the documents sought. There ware three planks to this submission. First, counssl emphasised that the terms of the
subpoena made clear that the only documents sought under the subpoena were documents provided to Mr Pennells by Mr Hancock.
Secondly, counsel for HPPL submitted that the subpoena did not seek any documents revealing the confidential identity of any Informant,
because the subpoena nly sought information provided by Mr Hancack (whose identity as an informant to Mr Pennells was known by virtue
of the fact that in some of the Articles Mr Pannells atiributed certain information to Mr Hancock). Thirdly, counsel for HPPL submitted that the
affidavit evidence relied upon by WAN was Inadequate to support a clalm for the confidentiality of any documents sought because Mr
Pennells did not spacify the source of any obligation of confidentiality.

67 Given that it appears that WAN holds documents which fall within the scope of the subpoena, then by virtue of the description of the
documents sought, those documents will necessarily have been provided to Mr Pennells (or another journalist employed by WAN) by Mr
Hancock, or contain references to communications betwaen Mr Pennells and Mr Hancaock.

68 The question arises as to whether any of those documents may be subject to an obligation that either the source of the information in
them, or the content of that information, remain confidentlal. Mr Pennalls does not depose that all of the information or documentation which
was provided to him by third parties was provided on the basis of his undertaking that that information or documentation, or the sourcse of it,
would be kept confidential,
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68 Having regard to other evidence before the Caurt, the latter claim could not be made. In a number of the Aricles, Mr Pennelis attributed
information to individuals such as Mr Hancock. Mr Pennells deposes that he has only ever atiributed information to particular persons where
he has the express authority of those persons. H follows that the information attributed to Mr Hancock In the Articles was not provided to Mr
Pennells In circumstances where either his identity or the content of the information, was subject o an abligation of confidentiality.

70 Nevertheless, the second plank of HPPL's submissicns as to the adequacy of the affidavit evidence must be rejected. The fact that a
journalist attributes information to a source does not exclude the possibility that other infermation or documentation was provided by that
source on the basis that It, or the identity of the gource, be kept confidential. Mr Pennells' evidence, which was not contested, is that if
documents are produced under the subpoena, that will involve the breach of an agreement with mare than one source to keep the
information provided, and the Identity of the source, confidential.

71 The third plank of HPPL's submissions as to the adequacy of the affidavit evidence must also be rejected. Counsel for HPPL submitted
that Mr Pennells' evidence was deficient because Mr Pennells did net specify the identity of the persons to whom he provided undertakings of
confidentiality. However, Mr Pennells deposed that production of material pursuant to the subpoena fssusd to him would cause him to breach
agreements of confidentiality as it would require Mr Pennells to reveal information given on the condition that Mr Pennelis not reveal the
information, or the name of the persan who provided that information te him. Glven the terms of the amended subpoena, | am unable to ses
how Mr Pennelis could have given more specific evidence in ralation to the persons to whom he provided undertakings of confidentiality,
without breaching those undertakings.

72 Having regard 1o the affidavit evidence, | draw the following conclusions. If WAN holds documents falling within the scope of the
subpoena, the affidavit evidence suggests that at least some of those documents may be the subject of an obligation of confidentiality, either
as to the source of the information (that is, the informant's identity) or as to the content of the Information itseil. However, it is not possible to
say that all of the documents held by WAN would necessarily be subject to an obligation of confidentiality. That is because thera is no
information befare the Court o indicate whether documents held by WAN contain information which has been publicly disclosed as having
been provided by Mr Hancock. If WAN holds documents of that kind, then those documenis {to that extent) could not be the subject of any
claim to confidentiality.

73 However, even though WAN holds documents within the scope of the subpoena which contaln Information which is subject to an
obligation of confidence, the existence of that obligation, of itself, does not mean that the subpoena is oppressive.24 The risk to the
confidentiality of documents sought under a subpoana must ordinarily be tolerated in the interests of the administratlon of justice.25
Nevertheless, confidentiality is a factor which is to be taken into account in considering whether a subpoena should be sel aside on the
ground that it is oppressive.26

74 Accordingly, although | accept that some of the documents sought are subject to an obligation of confidentiality, any such confidentiality,
of itself, would not warrant setting the subpoena aside on the grounds that it is oppressive.

{c) Why WAN's submissions as to the

paper 'rule” fail
75 | am unable to accept WAN's submissions that having regard to the newspaper rule, the subpoena should be set aside on the ground that
it is an abuse of process, or oppressive. At the outset, it is appropriate to make two observations. First, the so-called newspaper ‘rule' is not,
in fact, a rule at all, but simply a practice which has developed over time to inform the exercise of a court's discretion whether to require a
joumalist or news media defendant to disclose a confidential source of information.27

76 Secondly, despite the existence of the newspaper rule, it remalns the positlon at cormman law:

that the media and joumalists have no public Interest immunity from belng required to disclose their sources of information
when such disclosure [s necessary in the Interests of justice ... . The point is that there is a paramount interest in the
administration of justice which requires that cases be tried by courts on the relevant and admissible evidencs, This
paramount public interest yields only to a superier public interest, such as the public interest in the national security. The
rote of the media In collecting and disseminating Information to the public does not give rise to a public interest which can
be allowed to prevail over the public interest of a litigant in securing a trial of his action on the basis of the relevant and
admissible evidence, No doubt the free flow of information is a vital ingredient in the investigative journalist which is such
an important feature of our society. Information is more readily supplied to journalists whan they undertake io preserve
confidentiality in relation to their sources of information. It stands to reason that the free flow of infarmation would be
reinforced, to some extent at least, If the courts were to confer absolute protection on that confidentlality. But this would
set such a high value on a free press and on freedom of Information as to leave the individual without an effective remedy
in respect of defamatory imputations published in the media.

“That is why the courts have refused to accord absolute protection on the confidentiality of the joumnalist's source of
infermation, whilst at the same time imposing some restraints on the entitlement of a litigant to compal disclosure of the
identity of the source. In effect, the courts have acted according to the principle that disclosure of the sourcs will not be
required unless it is necessary in the interests of justice.28

77 With these observations in mind, | turn to consider the content of the newspaper rule. Although the precise area of operation of the ‘rule’
has been described as being 'shrouded in uncertainty,'29 the rule has been stated as applying in a 'defamation or related action’, or in
proceedings for 'defamation and, perhaps, other analogous actions',30 Within that context, the rule will ardinarily be applied in relation to
interlocutory proceedings, typically in relation to applications for discovery or imerrogatorles, atthough it has been suggested that even at trial
the court will not compel disclosure unless it is necessary to do justice between the parties.31
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78 What actions can be said to constitute ‘analogous actions’ or 'related’ actions (vis a vis @ defamation action) has not been fully explored,
but despite suggestions that the newspaper rule should be understood as a rule of general application, a broad view of the rule has been
rejected 32

781 turn, then, 1o consider whether the newspaper rule assists WWAN in its contention that the subpoena is oppressive. | am unable to accept
that the newspapar rule, or the authorities in refation to the newspaper rule, provide support for WAN's case, because the arbitration doas not
involve an action for defamation, nor can the arbitration be characterised as a 'refated’ or ‘analogous’ action (as comparsd with a defamation
action).

80 Some of the Issues in dispute in the arbitration to which the documents sought are said to be relevant concern issuas of confidentiality.

However, the authorities do not provide support for the conciusion that the ‘related’ or 'analogous’ actions to which the newspaper rule may
extend include an action for, or arising from, an alleged breach of confidence.

81 \n British Steel Corporation v G de Television Ltd33 a majority of the House of Lords held that the newspaper ruls had no
application in the context of an action for the defivery up of documents said to have been given to the defendant in breach of an obligation of
confidence.34

82 The High Court in John Fairfax and Sons Ltd v Cojuangco3b approved the decision in Granada in several respects, but the Court did
not expressly address the question whether the newspaper rule extended to actions for breach of confidence. That is not surprising - the
|ssue befare the Court did not concern whether the newspaper rule applied in actions for breach of confidenca. However, in view of the
Court's strong endorsement of the rejection of a broad application of the r paper rule in British Steel Corporation v Gi de Televisi
Lid it is difficult to discem any basis upon which it might now be said that in Australia the newspaper rule appilies to actions for, or arising
from, a breach of confidence. In this respect, | respectiully agree with the observations made by Brereton J in AM/ Austrelia Holdings Pty
Lid v Fairfax Medis Publications Pty L1d 36

83 The declsion of the Court of Appeal in West Australian Newspapers Ltd v Bond is not inconsistent with this conclusion.37 Buss JA, with
whom Owen JA and Whesler JA agreed, noted that the newspaper ruie only applies in the context of a 'defamation or related action' or
proceadings for ‘defamation and, perhaps, other analogous actions'. In support of this propasition he relied on Cojuangco and Grenada. The
Court of Appeal (like the trial judge) dealt with the appeal on the assumption that the newspaper rule applied. Given that the plsadings
invoived an allegation of defamation (as well as an action for breach of confidence) that assumption is not difficult to understand. The
reasoning of the Court does not support the concluslon that the newspaper rule has a wider application outside the defamation context.

s the 8| d vl 8 17(2) of the CA and Shield Laws

84 Far the reasons set out below, | have concluded that having regard to the opaeration of the Shield Laws, the subpoena should be set aside
on the ground that it is oppressive and an abuse of process, other than in so far as any of the documents scught contain information which
has been attributed in the Articles to a particular informant or informants.

85 Although WAN relied on the operation of the Shield Laws, In conjunction with all of the other factors | have addressed abovs, as
warranting the conctusion that the subpoena should be set aside, in my view the operation of the Shisld Laws is a factor sufficient of liself to
warrant the conclusion that the subpoena is cppressive and an abuse of process. In order o explain that conclusion, | deal with the following
matiers in this part of my reasons:

{a) Overview of the Shieid Laws;
{) WAN's contentions in relation 1o the Shield Laws;

(c} The temporal operation of the Shield Laws;
{d) The meaning and operation of 8 17(2) of the CA Act;

(a) Why the subpoena should be set aside on the basis that it is oppressive and an abuse of process.

{a) Overview of the Shleld Laws

86 The Shield Laws came into op ion on 21 N ber 2012. They have two parts. First, s 20B - s 20F of the Evidence Act (the PCRP
provisions) are concemed with protecting the confidentiafity of 'protected confidences' and ‘protected identty information’ in a variety of
circurnstances. The second plank of the Shield Laws is concemed with whether journalists can be competled to give evidence of the identity
of their informants (the journalists’ informants provisions).

(9 The PCRP provisions

B7 Subsection 20C(1) is the source of the protection afferded to protected confidencss. it provides;
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{1) A court may direct that evidence not be adduced in a proceeding if the court finds that adducing it would disclose -

(a) a protected confidance; or
(b} the contents of a document recording a protected confidence; or

(c) protected identity information.

88 A 'protected confidence' is defined to mean:
89 'a communication made by a person in confidence to another person (the confidant) -

(@) in the course of a relationship in which the confidant was acting in a professional capacity; and

(b) when the cenfidant was under an express or implied obligation not to disclose its contents, whether or not the
obligation arises under law or can ba inferred from the nature of the relationship between the person and the
confidant.

90 The term ‘protected identity information’ means ‘informatian about, er enabling 2 person to ascertain, the identity of the person who made
a protected confidence’.38

91 A 'confidant’ includes a journalist, 38 namely a person engaged in the profession or occupation of journalism in connection with the
publicatian of information in a news medium.40 A ‘news medium' is 'a medium for the dissemination to the public or a section of the public of
news and cbservations en news'.41

92 Saction 20C does not mandate the exclusion of evidence in a proceeding on the basis that the evidence would disclose a protected
confidence or protected identity information. Instead, the Court has a discretion whether to give such a direction.42 However, the court must
give the direction contemplated in s 20C(1} if it is satisfied of two things:

(a) it is likely that harm would or might be caused, whether directly or Indirectly, to the protected confider if the
evidence is adduced, and
(b) the nature, extent and likelihood of the harm cutweigh the desirebility of the evidence being given.43

93 The court has a wide discretion with respect te the matters to which it may have regard for the purpose of determining whether to make a
direction under s 20C but in exercising that discretion it must have regard to ten factors, which are set out in s 20C{4) of the Evidence Act.
The transparency of that weighing process is secured by the requirement that the court must state its reasons for giving or refusing to give a
direction under s 20C of the Evidence Act.44

84 For completeness, | note that the protectien afforded by s 20C may be lost {if the protected confider consents to the disclosure48) or
unavallable (in the case of misconducids).

95 In his second reading speech for the Evidence and Public interest Disclosure Legisiation Amendment Biff {the Bill)47 the Attorney General
indicated that the PCRP provisions:

are intended to assist professionals in reconciling their ethical obligations to preserve their client's confidentiality and their
legal obligations to give evidence when required to do so by a court The bill reconciles these confilcting obligations by
vesting a guided discretion in the court to exclude evidence of a confidential communication. The discretion vested in the
court consists of two components. The first component |s a threshald component, providing that the protection can apply
only when the communication was made in the course of a professional relationship in which the confidant was under an
Xp or implied obligation not to disclese its contents. The protected information can be information about the content
of the communication, decuments that would reveal that content or information that would make it possible to discaver the
identity of the maker of the communication.
... The bill also confirms that the PCRP provisions apply to journalists acting in a professional capacity when Information
was disclosed te them in circumstances of express or implied confidentiality.

Under the second component, the bill requires the responsible court to determine whether or not the nature and extent of
the harm that may be caused fo the confidant, either directly or Indirectly, outweighs the desirability of the evidence being
given. if the harm outweighs the desirabllity of the evidence being given, a court must give a direction that evidence net be
adduced. As part of this essential balancing exercise, the bill contains a series of factars that a court must take into
account, including the nature of the proceedings, the importance of the evidenca, and the means available to the court to
limit the harm that is likely to be caused by disclosing the evidence.

@) The journalists’ informants provisions
96 Section 201 of the Evidence Acf is the source of the protection afforded to journalists from being compalled to give evidence as to the
identity of confidential informants. Section 201 provides:
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If a journalist has promised an infermant not to disclose the informant's identity, neither the journalist nor a person for
whom the Journalist was working at the time of the promise is compellable to give evidence that would discloss the identity
of the informant or enable that identity to be ascertained (identifying evidence),

87 An 'Informant’ is ‘a person wha gives Informatian to a journalist in the normal course of the journalist’s work in the expectation that the
information may be published In 2 news medium'.48 The terms journalist' and 'news medium’ are defined in terms identical 1o their definition
in relation to the PCRP provisions.49

98 In the case of evidence which would disclose the identity of a confidential infermant (identifying evidence), s 20| creates a presumption
that neither the journalist nor his or her employer can be compelled to give that evidence. That protection is not, h , absolute. A person
acting judicially may direct a journafist or his or her employer to give identifying evidence, but only if satisfied that 'having regerd ta the issues
1o be determined in the proceeding, the public interest in the disclosure of the Identity of the infarmant outweighs -

{a) any likely adverse effect of the disclosure of the identity on the informant ar any other person; and
(b} the public interest in the communication of facts and opinicns to the public by the news media and,
accordingly also, in the ability of the news media to access sources of facts. 50

99 As is the case under s 20C(4), the person acting judicially has a wide discretion with respect to the matters to which he or she may have
regard for the purpose of determining whether to make a direction of this kind, but must have regard to ten factors set out in s 20J(3). The
transparency of this weighing process is secured by the requirement that reasons must be given for giving or refusing a direction under s
20J.81

100 The protection efforded by s 201 may be lost if the informant consents to the journalist giving the Identifying evidence (s 20L) or in the
case of misconduct an the part of an informant or a joumalist (s 20K).

101 In his second reading speech for the Bill, the Attomey General indicated that:

This bili serves the public interest of preserving appropriate confidentiality while recognising that journalists play a vital role
in @nsuring the free flow of facts and infermation to the pubiic. [t follows that the public Interest in the fres flow of
information is served by supporting journalists in their professional capacity. in many instances, the role that journalists
play is assisted by the provision of information by sources. Such sourcas may often wish {0 rermain anonymous and
Indeed, in some cases, a source may provide information only on the condition that their identity remains confidential.

The new joumnalist protection provisions strengthen the capacity of journalists to maintain the anonymity of their sources
by introducing a presumption that a journalist is not compellable o give identifying evidence when they have promised not
to disclese the identity of their source, As with the PCRP provisions, however, the protection afforded to journallsts is a
qualified protection. The public Interest in the free flow of information and news must always be balancad against the
public interest in courts and tribunals being properly informed of all matters that could legitimately affect their decislons.
The bill achieves this balance by outfining the clrcumstances in which a person acting judicially may direct that identifying
evidence be given, notwithstanding the general presumption of noen-compellability on the part of a joumnalist.

{ifi) The Shield Laws and subpoonas
102 The Shield Laws do net contain a provision which indicates that they are to be appiied directly in respect of an objection (o the production
of documents under a subpoena. That is a curicus emission, to say the least, for two reasons.

103 First, at least in so far as the PCRP provisions are concemed, the Shield Laws were apparently modelled on the provisions in pt 3.10, div
1A of the Evidence Act 1895 (NSW). The joumnalists' protection provisions were enacted in response fo the Evidence Amendment
(Journalists’ Privilege} Act 2010 (Cth) and the Evidence Amendment (Journalist Privilege) Act 2011 (NSV/).52 The Evidence Act 1995 (NSW)
and the Evidence Act 1985 (Cth) each contain a provision which expreasly extends the protections afforded by the substantive protection
provisions to pre-trial procedures including subpoenas. Section 131A of the Evidence Act 1995 (NSW) expressly permits an objection to the
production of decuments under subpoena te be determined by applying the protection provisions (that is, those equivalent to the Shleld
Laws) 'as if the objectlon to giving informatien or producing the document were an objection to the giving or adducing of evidence'. Thers is
nothing in the second reading speech or explanatory memorandum for the Bill to indicate the reason for the omisslon of an equivalent
provision in the Shield Laws.

104 Secondly, if the Shield Laws do not apply in respect of the production of d ts under a subp the very protections the Shield
Laws are designed to provide could be significantly undermined, if not rendered nugatory,

105 It may be that the Parliament considered that the Shield Laws were capable of direct application in the case of subpoenas, and that the
Shield Laws, properly construed, have this effect. However, it is not necessary to decide the latier point because counsel for WAN made very
clear that he did not contend that the Shield Laws applied directly in this case, so as to permit WAN {o apply to set aside the subpoena on the
bases set out in the Shield Laws.
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(b) WAN's contentions In relation to the Shield Laws

108 Instead, counsel for WAN relied on the Shield Laws in two ways. First, he submitted that the Shield Laws were a further factor which,
cumulatively with the other factors to which | have already referred, support the conclusicn that the subpoena is oppressive. Counsel for
WAN submitted that the Shield Laws provide a protection ageinst the compulsory disclosure of information, including information as to the
identity of an informant, which is provided in confidence to a journalist, and the production of the subpoenaed documents would defeat the
evident purpose of the Shield Laws, and would be oppressive or an abuse of process for that reason.

107 Counsel for WAN submitted that the operation of the Shield Laws meant that WAN could not (by virtue of s 201) nor would not (under s
20C) be compelled to adduce or give evidence reflecting the information in the documents, ar would have 'highly persuasive arguments' in
the arbitration to resist doing so, and for that reason the subpoena served no legitimate purpose or was an abuse of process, or was
opprassive. He also submitted that the pursuit of the subpoena in light of the Shield Laws constituted an attempt to circumvent the operation
of the Shieid Laws because the documents scught could not be adduced in eévidence in the arbitration.

108 Secondly, counsel for WAN submitted that WAN could not be compelled to produce the documents sought under the subpoena, by virlue
of the operation of s 17(2) of the CA Act, when that provision is read in conjunction with the Shieid Laws. He submitted that the effectof s 17
(2) of the CA Act is that evidence which could net be given or produced to a court at triaf (by virtue of the operation of the Shield Laws)
cannot be the subject of an enforceable subpoena. Accordingly, he submitted that s 17(2) requires a consideration of whether the documents
sought could be produced to a court on the trial of an action, having regard to the operation of the Shield Laws.

108 It is convenient to consider the meaning and operation of = 17(2) of the CA Act. before tumning to consider whether the Shiald Laws
support the conclusion that the subpoena is oppressive or an abuse of process.

{c) The meaning and operation of s 17(2) of the CA Act

110 Counsel for WAN submitted that s 17(2) provides a basis upon which a subpoena may be set aside. As | understood the submission, it
was to the effect that s 17(2) makes clear that a subpoena that seeks to compel the giving of evidence or production of documents that could
not be compelled to be given to, or produced to, a court 'on the trial of an action' is unenforceable. Consequently, it was submitted that the
operation of the Shield Laws in the trial of an action’ had to be considered, so that evidence that could not be given in, or produced to, a
court in a trial because of the oparation of the Shield Laws could not be the subject of an enforceable subpoena, irmespective of whether the
Shield Laws actually apply in the forum for which the subpaena has been issued (that is, the arbitration).

111 Counsel for WAN submitted that the reference to 'the trial of an action' Indicated that the focus of s 17(2) is not on what would be
admissible were the matters the subject of the arbitration heard by a court. instead, he submitted that in conskiering whether the production
of documents under a subpoena would be compelled, the question was whether the documents could be produced having regard to the rules
applicable 1o courts generally. Because the Shield Laws clearly apply to proceedings befare the couris, counsel for WAN saw s 17(2) as
overcoming any petential issuss (in relation to s 20C of the Evidence Act in particular) as to whether the Shield Laws were capabla of
application in an arbitration.

112 | am unable to accept the latter part of these submissions.

113 The questions raised by WAN's submissions do not appear to have been the subject of any judicial consideration. Accordingly, it is
necessary to construe those words using well established principles of statutory construction. The starting paint in the construction of any
statutory provision is to consider the ordinary meaning of the words used, within their context.53

114 In so far as It concems the production of documents, s 17(2) provides that a person 'shall not be compelled' to produce documents to an
arbitrator under a subpoena issued under s 17(1} if the criterion in s 17{2) is satisfiad. In other words, s 17(2) makes clear that a subpoena
cannot be enforcad If the recipient of the subpoena could not be compelled to produce decuments In the circumstances described. A
subpoena which could not be enforced should be set aside. In my view, s 17(2) confirms that a subpoena which is Issued under s 17(1) may
be set aside.

115 Subsection 17(2) then goes on to set out the circumstances in which a persen will not be compelled to produce documents under a
subpoena in an arbitration. The criterion is relevantly whether the person could be compelled to preduce the documents 'on the tial of an
action'. Ahough there is an ambiguity in this part of s 17(2), | have reached the conclusion that the words should be understood as referring
to whether the person couid be compelled to preduce the decuments under a subpoena returnable on the trial of an action. Consequently, s
17(2) confirms that the grounds on which a subpoena issued in respect of an action in the Court may be set aside will also apply in respect of
a subpoena issued by the Court for the purpose of an arbitration. | have reached thet conclusion for four reasons.

116 First, that conclusion is supported by a conslderation of s 17(2) within the context of s 17 as a whole. The purpose of 8 17 is clearly to
enable a party to an arbitration agreement to secure the attendance of witnesses, or the production of documents, in an arbitration.
Subsection 17(1) makes clear that the subpoena will be issued ‘subject to and in accordance with' the rules of court. The legislature has thus
adopted, in a shorthand way, the provisions of the rules of court which govern the issue of subpoenas. (Thoze provisions extend to
applications to set aside a subpoena.54) As | have already observed, s 17(2) then goes on to provide for when a subpoena issued by the
Court will be enforceable, and sets out the circumstances in which the recipient of the subpoena will not be compelled io produce the
documents. In those circumstances, it Is to be expected that the grounds for setting aside a subp would be le to the grounds on
which a subpoena for the production of documents to a court might be set asids.,
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117 Secondly, the conclusien is more consistent with existing autherity in relation to s 17(2} and equivalent provisions elsewhere. In Re
Commissloner of Water Resourcests Byrne J held that the equivalent provision in the Queensland commercial arbitration leglslation at the
fime had the effect that 'the reach of [subpeenas] when deployed in aid of arbitrations [is] to be co-extensive with their effect in litigation'.58
Furthermore, existing authority within Western Australia, while not addressing specifically the operation of 8 17(2) of the CA Act, has
proceeded on the basis that subpoenas issued in an arbitration may be set aside on the same bases as subpoenas issued in proceedings
before the Court.57

118 Thirdly, in so far as s 17(2) refers to whether documents could be produced 'on the trial of an action’ those words appear to refiect the
position which existed when s 17(2) of the CA Act was enacted, which was thal it was not then possible to obtain the production of
documents cn subpoena prior to the trial of an action. Rather, the subpoena required the production of documents to the Court at the
commencement of the trial of the action.

118 Fourthly, WAN's contention contemplates that the Court would determine whether a subpoena in an arbitration should be set aside by
reference to what would aceur in the trial of any action, apparently without reference to the particular circumstances of the arbitration and
without taking into account the reasens why a document cannot be produced in a court (including cases - such as s 20C of the Evidence Act
- where the provision on its face applies only 1o a court). The difficulty with that contention is inmediately apparent. A decision as to whether
decuments will be required to be preduced, or evidence given, in a trlal of an action will always depend upon the particular legal principies
applied to the particular facts of the case.

120 Consequently, in my view, the effect of s 17(2) is that the well recagnised bases for setting aside a subpoena in an action in the Court on
the basis that it is an abuse of process - such as that the subpoena is oppressive or that the documents the subject of the subpeena are
privileged from production - apply also to subpoenas issued for the purpose of an arbitration.

121 | turn, then, to consider WAN's submissions that having regard to the Shield Laws, the subpoena is oppressive or an abuse of process,

(d) Why the subpoena should be set aslde on the basis that it s oppressive and an abuse of process

122 | understand the effect of WAN's submission to be that In considering whether the subposna is oppressive and an abuse of process, |
should consider whether the documents scught could be adduced in evidence, or whether an officer of WAN could be compelled to give
evidence reflacting the content of those documents, in the arbitration. Counsel for WAN submitted that the effect of the Shield Laws was that
no such evidence could be adduced ner given in the arbitration pursuant to s 20C and s 201 of the Evidence Act, and in those circumstances,
to seek the production of the documents sought under the subpoena was oppressive or an abuse of process. In addition, counssl for WAN
submitted that the Shield Laws were a statutory example of a further protection in respect of the documents sought, akin to the newspaper
rule, and in that sense advanced the submission as an analogy to the newspaper rule

123 Assessing the merit of WAN's submissions requires a consideration, first, of whether the Shield Laws would be capable of application to
the documents saught, or ta the information cantained in those documents, and secondily, whether the likely application of the Shield Laws o
the documents sought means that the subpoena is oppressive or an abuse of process

124 WAN's contentiens thus require consideration of the possible application of the Shield Laws - that is, whethar Mr Penneils or WAN could
be compelled ta give evidence reflecting the infermation in the documents, or whether the documents could be adduced in evidencs, in the
arbitration. Hawever, the Shield Laws do not absolutely prohiblt such evidence being adduced or given. In those circumstances, in order to
conclude that the subpoena would be oppressive and an abuse of process, the Court wouid require a high degree of confidence that the
Shield Laws would operate as WAN contends. Accordingly, it seems to me that unless It can be said that the Shield Laws would be very
likely to apply with the result that the documents sought could not be adduced in evidence, or that neither Mr Pennells nor an officer of WAN
could be compelled fo give evidencs reflecting the contents of the documents sought, the conclusion could not be reached that the subpoena
is oppressive and an abuse of power.

125 It Is convenient to consider, first, the joumnalists' protection provisions.

126 For the reasons set out below, | have concluded that having regard to the operation of the journalists' protection provisions, the
subposena should be set aside on the ground that it is oppressive and an abuse of process, save to the extent that any of the documents
sought contain information which has been attributed in the Articles to a parlicular informant or Informants.

127 To explain that conclusion | deal with the following matters:
(i) Are the Shield Laws capable of applying, given that the Shield Laws commenced operation after the arbitration had
commenced and after the subpoena had issued?

{ii} Does the evidence support the conclusion thal the documents sought contain identifying evidence as defined In s 20| of the
Evidence Act?

{iii) Does the evidence support the conclusion that neither Mr Pennefls nor WAN could be compelied to give that identifying
evidence In the arbitration, having regard to the journalists’ protection provisions?

{iv) If so, why would it be oppressive and an abuse of process to require the production of the documents sought under the
subpoena, to the extent that they contain identifying evidence?
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(D Are the Shieid Laws capable of applyi poral application?

128 The journalists' protection provisions apply in relation to information given by an infarmant whether given befare or after the
commencement of those provisions.58 However, those provisions do not apply In relation to a 'pracseding' the hearing of which began before
the commencement of those provisions,.58

129 A 'proceeding’ is defined for the purposes of the Evidence Act as including an arbitration.60 However, the definitions in the Evidence Act
apply 'unless the cantext or subject matter otherwise indicates or requires’.61 Counse! for HPPL submitted that the context and subject
matter indicated that an arbitration of the kind in the present case was not a 'proceeding’ as defined in the Evidence Act, to which s 20|
applied. For the reasons explained below, nothing in the context or subject malier suggests that the arbitration is not a 'procseding’ for the
purposes of the journalists’ protection provisions,

130 Subsection 20H({1) draws a distinction bet a’p ding’ and the hearing' of that proceeding. The ordinary meaning of the word
‘hearing’ is capable of encompassing the trial of an action, as well as those occasions on which evidence may be recsived or submissions
made in order 1o resolve interlocutory disputes within a proceeding. The word ‘hearing' does not appear to be used with a consistent meaning
throughout the Evidence Act. On some cccasions it appears to refer to a final hearing or trial, while in other cases It appears to refer to a
hearing of an interlocutory dispute.62

131 In order to determine the meaning of the word ‘hearing' in s 20H{1} it Is therefore necessary to focus on the precise way that that word is
used In that subsection. Section 20H(1) refers to 'the hearing' rather than "a hearing' of a proceeding. That context supports the concluslon
that the word 'hearing’ is there Intended to refer to the trial {or the equivalent substantive or final hearing) of the proceeding in question. in
other words, if a triel had already commenced when the Shield Laws came into operation, the Shield Laws would not apply in relation to that
proceeding. Other than in that circumstance, the journalists' protection provisions are capable of application to all 'proceedings' to the extent
that the words used in those provisions permits.

132 Although the 'proceeding' in this case, namely the arbitration, has commenced, there was no avidence before the Court to suggest that
the substantive hearing of the arbitration has commenced. In my view, therefore, s 20H(1) does not operate to preciude the operation of the
joumalists' protection provisions in relation to the arbitration, if on their proper construction those provisions are capable of applying in that
context.

{fi) Does the evidence support the conclusion that the documents sought contain identifying evidence as defined in s 20/ of the
Evidence Act?

1233 To constitute 'identifying evidence' for the purpose of s 201 of the Evidence Acf, three requirements must be met. First, the information
must disclose the identity of a person, or permit that person's identity to be ascertained. Secondly, the infermation must identify an
‘informant’, Thirdly, it must ba the case that a journalist promised the informant that he or she would not disciesae the informant's identity. The
evidence of Mr Pennells supports the conclusion that the documents contain ‘identifying evidence’ as described in s 201 Having regard to Mr
Pennells' evidence that the production of the documents sought would involve the breach of an undertaking of confidentiality Mr Pennells has
given to an informant {or infarmants), namely that he weuld keep the identity of that informant {or informants) confidential, it can be inferred
that the documents sought contain information which identifies an individual or individuals, or which would permit the identity of an individual
or individuals to be ascertained.

134 In addition, Mr Pannells’ evidence establishes that he was given Information from a number of people in the course of his work as a
joumalist and it can be inferred that that information was given in the expectation that it may be pubilished in a news medium. In so far as the
documents sought contain information which would identify any of those persons, that information would identify an informant. Those who
gave Mr Pennells information, in that context, are ‘informants' for the purposes of s 201 of the Evidence Act.

135 Further, Mr Pennells' evidence establishas that the documents sought contain infarmation given to him on the condition that he not
disclose that information, or the name of the person who gave it to him, without their prior approval. His evidence was that disclosure of the
decuments sought would result in the breach of that obligation of confidentiality.

136 Counsel for HPPL submitied that the latter requirement was not met because Mr Pennells' evidence did not establish that he was under
an express or implied obligation not to disclose the contents of a communication with Mr Hancock specifically.63 | am unable o agree with
the foundation for this submission. | accept Mr Pennells’ evidence that he reached agreement with more than one person that as a condition
of their providing information to him in the course of his amployment as a jounatist, he would keep their Identity, and the information they had
provided, confidential. The link between that promise of confidentiality and the documants sought in the subpoena is established by Mr
Pannells' evidence that production of the documents under the subpoena would require him to breach an undertaking or undertakings of
canfidentiality which he has given. Given the specific description of the documents scught in the subpeena, it is difficult to see how Mr
Pennells could have given evidence which was any more spacific about the persons to whom he had given undertakings of confidentiallty
without breaching the very promises he had made to keep thelr Identity confidential.

137 Counsel for HPPL also submitted that Mr Hancock could not be said to be an ‘informant’ for the purposes of s 201 because his identity as
a person who had provided infermation o Mr Pennells was already knewn and disclosed in the Articles.84 Counsel for HPPL submitted that
for the purposes of the Evidence Act 1995 (Cth) if the identity of a person as the source of information s already known, that person cannot
considered an ‘informant’.65
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138 To the extent that WAN has in its possession documents cantaining information which has been published in the Articles, Including
information which has been atiributed to Mr Hancock in those Articles, clearly any reference to Mr Hancack in relation to that information
wauld not be amenable to the protection afforded by = 201 of the Evidence Act. Mr Hancack could not be considered an Informant in respect
of that informatian in the documents,

139 However, as | have already observed, a person may provide Information to & journalist in circumstances where the person does not
require that that information, or his or her identily as its source, be kept confidential. On other occasions, the same person may give different
information to a joumalist on condition that the information, or his or her identity as its source, or both, be kept confidential. Whether s 20
applies to information which is sought to be given in evidence will depend upon whether that particular Information was given in the
circumstances referred to in s 20I.

140 In this respect, the purpose of s 201, like that of s 126H(1) of the Evidence Act 1995 (Cth) {which is in similar terms) is 'to ensure that a
person who provides particular Information can do so knowing that his or her idenlity as its source can be protacted by the joumalist because
he or sha is not compellable to disclosure thal identity’.66 Accerdingly, there must be a connection between the particular information to be
produced, and the promise by the journalist to keep confidential the identity of the infermant as the source of that infarmation. Mr Pennells'
evidence that production of the documents sought would involve the breach of an undertaking of confidentiality given to a source or sources
of the informaticn in those documents supports the conclusion that the information in at least some of the documents sought was recelved on
candition that the identity of the person who provided that information be kept confidential,

{ir)) Does the evidence support that conclusion that nefther Mr Pennells nor WAN could be compelied to give that identifying
evid in the arbitration, having regard to the Journalists’ protection provisions?

141 This question requires a consideration of the application of 8 201 itself, and of whether a direction would be Ilkeiy to be given under s 20J
(1) in respect of the identifying evidence.

142 Having regard to the terms of s 201 and s 20J of the Evidence Act, to the terms of the subpoena itsel, and to Mr Pennells' avidence, and
on the basis of the evidence before me in relation to the arbitration, | am persuaded that it is very unlikely that Mr Pennells or an officer of
WAN would be compelled to glve identifying evidence which is contained in the documents sought.

143 The journalists’ protection provisions apply so that a Journalist', or a person for whom the Journalist was working at the time the journalist
gave the promise of confidentiality, is not compellable to give identifying evidence. Having regard to the evidence of Mr Pennells, and of Mr
Cronin, | accept that Mr Pennells was working as a joumnalist for WAN at the time he recaived the information which |s contained In the
documents sought.

144 In addition, s 20 apples when the evidence which would be given by the journalist or his or her employer would reveal the Identity of the
informant, or enable that person's identity to be ascertained. The evidence of Mr Pennells is that the production of the documents seught
would require him to reveal the Identity of the person ar persons who gave him the information In the documents, and that that would be a
breach of his agreaments with those persons not to disclose their identity without their prior approval. (There is no evidence to suggest that
any such approval has been obtained.}

145 It necessarily follows that s 201 of the Evidence Act gives rise to a presumption that neither Mr Pennells nor an officer of WAN could be
compelled to give oral evidence of the identifying evidence contained in the documents sought.

146 However, as | have peinted out, the protection in s 201 Is not absolute. It may be abrogeted if a direction is given under s 20J(1).
Accordingly, in order to determine whether Mr Pennelis or an officer of WAN could be compelled to give evidence of the identifying evidence
contained in the documents sought i Is also necessary to consider whether & court would give a direction under 5 20..

Whether the journalists’ profection provisions are capable of applying in the arbitration

147 A direction will be given under s 20J(1) only if the criterien In s 20J(2) is met. That criterion is that a 'person acting judicially' must be
satisfied that having regard to the issues ta be determined in the preceeding, the public interest in the disclosure of the identity of the
infarmant outweighs the likely adverse effect of the disclosure on the informant or any other person, and the public interest in the
communication of facts and opinions to the public by the news media, and the abillty of the news media to access sources of facts,

148 Counsei for HPPL submitted that it was by no means clear that a private arbitrator appointed under an arbitration agreement is a person
acting judicially. | am unable to accept that submission. A ‘person acting judicially' is 'any person having, in Western Australla, by law or by
consent of parties, authority to hear, recelve, and examine evidence'.67 Furthermore, ta 'act Judicially is to act justly and fairly.68 Having
regard to ¢l 20.2 of the Hope Downs Deed, and to s 19 and s 22 of the CA Act, | amn satisfied that the arbitrator is a person who, with the
consent of the parties to that Deed, has authority 1o hear, receive and examine evidence, and who Is a person acting judicially, for the
purposes of s 20J(1) of the Evidence Act.

148 Counsel for HPPL also submitted that by virtue of s 18(3) of the CA Act (which provides that the arbitratar is not bound by the rules of
evidence) the arbitrator would not be bound to apply & 20| of the Evidence Act.69 | do not accept that submission, for three reasons, First, s
19(3) of the CA Act refers to the rules of evidence, and not to the Evidence Act itself. Secondly, 'all of the provisions' of the Evidence Act
apply to every legal proceeding, except where the contrary intention appears.70 Inmy view, 8 19{3) of the CA Act does not express a
contrary intention with respect to the provisions of the Evidence Act. Furthermore, even if s 18(3} of the CA Act may be construed as
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expressing an intention to exclude the operation of the Evidence Acf more generslly. s 20H(3) of the Evidence Act makes clear that the
jeurnalists' protection provisions apply to a persen acting judicially ‘even if the law by which the person has authority to hear, receive and
examine evidence provides that the Evidence Act does not apply fo the proceeding'. Clearly the Pariiament intended that the journalists’
protection provisions would heve a wide application, consistent with the impartance of the public interest underlying those previsions.

450 Finally, | understoed counsel for HPPL. te submit that the factors in s 20J(2), s 20.(3), and 5 20K(1){g) of the Evidence Act cast doubt on
whether the journalists' protection provisioh would eperate in the context of the arbitration.71 | do not see why the factors in 8 20J(2) and (3)
are incapablg of application within the contaxt of an arbitration. And in relation to s 20K(1){(g), there Is no evidence of any misconguct on the
part of any informant & on the part of Mr Pennells or any other journalist which would render the journalists' protection provisions
inapplicakle In the arbitration in this case.

Competling public interests

151 The balancing exercise contemplated by s 20J{2) involves the weighing of competing public interests to determine if a direction will be
glven to a joumalist or his or her employer te give identifying evidence. On the ane hand, s 20J(2) directs attention to the public interest In the
communication of facts and opinions to the public by the news media, and the ability of the news media to access sources of facts. The
enactment of the Shield Laws, of itself, confirms that this Is a strong public interest, and the passage from the Second Reading Spesch for
the Bill which is set out above confirms that this strong public interest was a key reascn for the enactment of the Journalists' protection
provisions.

152 On the other hand, 5 200{2) recognises that in some cases other public interests may outweigh this public interest in the communication
of facts and opinions by the media. Section 20J{2) refers to the 'public interest in the disclosure of the identity of the informant’. This phrasa
appears to encompass a varisty of ather public Interest considerations, the nature of which can be discerned from the factors in s 204(4),
such as the public interest In the administratlon of justice (which is usually served by all evidence relevant to the determlination of a matter
being before the trier of fact), the public interest in a fair trial for a persan accused of a criminal offence, and the public interest in the
maintenance of national security or the security of the State.

The factors for consideration in § 26.J(4)

152 A person acting judiclally is required to take Into account a large number of considerations to determine whether a direction should be
given under s 20J(2) that the joumalist or his or her employer glve identifying evidence.

154 There is limited Infermation before this Court in relation to those factors. However. such information as is available leads me 1o conclude
that it is very unlikely that a direction would be given under s 20J(2) of the Evidence Act, for the following reasans.

155 In so far as the matters in s 20J{3)(a) and {b) are concerned, on the infermation available, and particulariy without any indication of the
content of any documents which might be produced, it is difficult to reach a conclusion about the likely prabative value, or importance, of the
identlfying evidence in the arbitration. However, having regard 1o the description of the documents sought in the subpoena, the revelation of
the Identity of the informant with respect to the information in those decuments may have a significant probative value in relation to the
allegations of breach of the Hope Downs Deed. However, it is also difficult to gauge the likely importance of such identifying information in
the arbitration, particularly in the absence of any information about other evidence which may be available in the arbitration. Having said that,
it appears - from the fact that the arbitration has commenced, and that allegations of the breach of the Heope Downs Deed have been made -
that HPPL anticipates that the content of the documents sought may constitute svidence which would supplemant existing evidence it already
has in relation fo alleged breaches of the Dead, or may lead to lines of inquiry about other possible breaches of the Deed.

156 The same conclusion fallows in respect of s 20.J(3)(d} - which looks to the availability of any other evidence conceming the matters to
which the identifying evidence relates. The fact that the arbitration has been commenced suggests that evidence already exists of alleged
breaches of the Hope Downs Deed, and identifying informatien in the documents would at best supplement that existing evidence.

157 As for s 20J{3)(c}, the limited information available to the Court In relation te the nature and gravity of the matters the subject of the
arbitration means that it is also not possible to form a view about those matters, other than to observe the matter involves a civil dispute
{rather than the prosecution of a criminal affence where the liberty of an individual might be at stake) and that the subject matter of the
dispute concems, amongst ather things, alleged breaches of their obligations by the parties to the Hope Downs Dead, and the consaguences
of those breaches,

158 As for 3 20J(3){e), there is limited evidence as to the likely effect of disclosure of the identifying evidence. There is no information about
the harm that might be caused to an informant If evidence were given of the identifying information, However, there is evidence of the likely
effect of disclosure on Mr Pennells, namely that disclosure of the identifying evidence would constitute a breach of a fundamental ethicat
obligation ¢h him as a joumalist.

159 In relation to the matters referred to In s 20J(3){f), it is difficult to see how ancillary orders might ke made to imit the ham or extent of the
harm which might be caused If the identifying evidence were given. This would not be a case, for example, where the identity of an informant
could be protected by the use of a pseudonym.

160 There is no evidencs to suggest that disclosure of identifying information of the kind which may be contained in the documents sought
would have any sffect on prosecutions, or investigations, of the kind referred to in s 20J(3)(g) of the Evidence Act.
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161 As for s 20J(3)(h), which looks to whether the substance of the identifying evidence has already been disclosed by the informant or any
other person, it is apparent from Mr Pennells' evidence that to the extent that he has pubiished information In the Articles, that information
was not subject to any agresment, either as to the confidentiality of the information itseif, or as to the confidentiality of the identity of the
informants who provided that information, Accordingly, as | have already observed, that information could not constitute identifying
irforration for the purposes of s 20 of the Evidence Act. There is no evidenca that the identifying evidence which s contained in the
documents sought has been disclosed by the informant or by any other person.

182 There is nothing to suggest that there exists any risk to national or State security as referred io in s 20(3)(i).

183 As for s 20J(3)(j), there Is no evidence to support the conclusion that there has been any misconduct (as defined in s20K) on the part of
any informant, or on the part of Mr Pennells, in obtaining, using, giving or receiving the information in question.

164 Taking afl of these factors Inte account, | return to the balancing exercise contemplated by s 20J(2). There are some factors which would
tend to suppert the public interest in the disclosure of the identity of the informant in this case. The arbitration involves a civil dispute, and the
identifying information in the documents sought, if given in evidence, appears likely to have significant probative value in respect of the
allegations of breach of the Hope Downs Deed. However, the strength of this consideration is ameliorated by the fact that it appears that this
identifying evidence would supplament existing evidence already available in respect of the alleged breaches of the Deed. (I note that in New
2Zealand, where similar legislation has been enacted, it has been held that where a prosecution has sufficient evidence of the identity of an
informant from other sources, it is unlikely that a direction would be given to a journalist to give identifying evidence.72)

165 On the other side of the equation, there Is no evidence as to the likely effect of the disclosure of the Identifying evidence on any
informant, but there is evidence that disclosure of the identifying information would involve requiring Mr Pennells to breach a fundamental
ethical obligation. In addition, there is the strong public interest in the communication of factors and opinfons to the public by the news media
and in the abiiity of the news media to access sources of facts. In my view, the presum ptive right to the protection in s 20! should not be
departed from lightly, and only after a careful weighing up of the competing considerations.73

166 Having weighed these competing considerations, | am not safisfied thal the public interest in the disclosure by Mr Pennells or WAN of
identifying information of the kind cantained in the documents sought, would outweigh the likely adverse effect of that disclosure by Mr
Pennells and the public interest in the communication of facts and opinions to the public by the news media, and the ability of the news media
to access sources of facts.

187 Accordingly, | accept WAN's submission that it is highly unlikely that either Mr Pennells or an officer of WAN would be compelied to give
evidence of identifying information of the kind contained in the documents sought in the course of the arbitration.

{iv) In those circumstances, why would It be oppressive and an abuse of process fo reguire the production of the documents
sought under the subpoena, fo the extent that they contain identifying evidence?

188 Having regard to the canclusions set ocut above, | have reached the view that to require the production of the documents sought would be
oppressive and an abuse of process. To require the production of the documents sought under the subpoena would permit HPPL to obtain
access to identifying information in circumstances where neither Mr Pennells nor any officer of WAN could be compelled to give evidence of
that kind in the arbltration itself. In my view, to permit the subpoena to be used In that way would constitute an abuse of process because it
would wholly undermine the protection afforded to the identifying evidence under s 201 of the Evidence Act.74

168 in reaching this conclusion, | have not overiooked the fact that there are a number of competing arguments which suggest that the
subpoena does not constitute an abuse of process in the present circumstances. Some of these were referred to by counsel for HPPL in the
course of his submissions.

170 First, &s | have already noted, the Parli 1t did not include within the Evidence Act a provision in similar terms to s 131A of the
Evidence Act 1995 (NSW). That omisslon might suggest a deliberate decision by the Pardiament not to extend the protection provisions to
subpoenas, However, there is nothing in the Shleld Laws themselves, or in the second reading speech or explanatory memorandum for the
Bill, to support that conclusion. An altemative conclusion is that the Parliament intended that the Shield Laws would apply directly to pre-trial
subpoenas, even In the absence of a provision equivalent to s 131A of the Evidence Act 1985 (NSW). Another possibility is that the
Parliament unintentionally amitted to include such a provision. In these clrcumstances, there is in my view nothing to preclude the concluslon
that the subpoena constitutes an abuse of process.

171 Secondly, thers is no doubt that the argument thet the subpoena constitutes an abuse of process would be stronger if the protections
affordad by the Shield Laws were absolute, They are not. However, s 201 of the Evidence Act establishes a presumption that a joumaiist or
his or her employer cannot be compelled to give identifying evidence, and the evidence available does not support the conclusion that that
presumption would be likely to be negated In relation to the identifying evidence in this case.

172 Thirdly, | have not overlooked the fact that the subposna has been issued in advance of the arbitration hearing, and the purposes for
which a subpoena may be issued prior to trial extend well beyond obtaining evidence which may be used In the trial. The authorities to which
| have already referred make clear that a legitimate forensic purpose of a subpoena in such circumstances is to obtain material which may
lead to further lines of enguiry relevant to the issues In dispute, or to obtain material which ultimately will permit an assessment of the
strengths and weaknesses of the case, as weli as to obtain material which may ultimately be used in the trial, either for the purpases of cross
examination, or for admission into evidence. However, notwithstanding those wider forensic purposes for the subpoena, the Impact of the
subpoena on WAN, having regard to the legislative landscape that now prevails following the enactment of the Shield Laws, tannot be
ignored,
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173 Fourthly, the analysis of whether the journalists’ protection provisions might apply if Mr Pennells or an officer of WAN were called to give
avidence in the arbitration involves considering the issues in the arbitration, when those preceedings are apparantly at an early stage, and
when the Court does not have all of the information which would be avallable to the arbitrator, However, the application falls to be determined
an the basis of the information the parties have chosen te put before the Court. Within the confines of those circumstances, the Court's role is
nevertheless to ensure that its processes are utilised in the arbitration in accordance with the law.

174 Fifthly, | have not overlooked the fact (as | have noted above) that private interests in maintaining the confidentiality of information in
documents sought under a subpoena will ordinarily give way to the public interest in 1the administration of justics.78 However, the enactment
of the Shield Laws means that the confidentiality of information provided fo joumnallsts by informants is no longer (if it ever was) a matter of
purely private interests, but is now recognised as a strong public interest, which may outweigh other public interests which apply in relation to
the production of documents for the purposas of litigation.

175 Notwithstanding these considerations, | have reached the conclusion that If Mr Penneils, or an officer of WAN, were called to give
Identifying evidence of the same kind as Is contained in the documents sought, then on the basis of the information presently availabie, it is
very unlikely that they could be compelled to do so. To reguire the production of documents containing the same identifying information under
a subpoena would negate the very protection that the Parii nt has sought to create. All a litigant would need to do to avoid the protection
in s 20| would be to subpoena a journalist's notes In advance of a trial.

176 | would, however, emphasise that the conclusion | have reached in this case is entirely confined to its facts, both as to the terms of the
subpoena itself, the nature of the issues in dispute in the arbitration, and the evidence before the Courl. The result in this case does not
mean that & subpoena for the production of documents held by a journalist or his or her employer could never be anforced.

177 The candlusion | have reached means that it is unnecassary to consider the possible operation of the PCPR provisions. The terms of
those provisions raise a number of additional, difficult questions about their operation in circumstances of the p t kind. Those questk
should be left for anather day.

8, Why WAN's application to re-open, to permit it fo make missions that the CA Act does not apply to the arbitration - was
dismissed.

178 By Chamber Summons dated 8 July 2013, WAN made an application to re-open the procsedings so that WAN could make submissions
tc the effect that this Court did not have jurisdiction pursuant to the CA Act to Issue the subpoenas, and continued to Jack Jurisdiction to deal
with the subpoenas that issued, by virtue of the operation of the Infemational Arbitration Act 1974 (Cth) (1A Act) (the jurisdictional argument).

179 In short, the jurisdictional argument that WAN sought to advance was that the Model Law (namely the UNCITRAL Model Law on
International Commercial Arbitration adopted by the United Nations Cemmission on international Trade Law, which is set out in Schedule 2 to
the IA Act) applies to the arbitration because the Hope Downs Deed is an international arbitration agreement within the terms of the Made!
Law, and s 21 of the |A Act applies so that the CA Act doss not apply to the arbitration.

180 | heard WAN's application ta re-open on 25 July 2013. At the conclusion of that hearing | made an order that WAN's application should
be dismissed, and indicated that | would provide my reasons for that decision in conjunction with my reasons for decision in respect of its
application to set aside the subpoena. These are my reasons for my decision to dismiss WAN's application to re-open,

181 In this section of my reasons, | deal with the following matters:

(a) principles in refation to applications to re-open;
(b) factors relevant to the exercise of the dlscretion to re-open in this ease, and

(c) WAN's foreshadowed |urisdictional argument: WAN's contention that the |1A Act applies to the arbitration In this case.

{a} Principles In relation to applications to re-open

182 A court clearly has powsr to re-open a case after a hearing has concluded but before judgment is delivered for the purpose of hearing
additional submissions or admitting new or additlonal evidence. The decision te do so involves an exercige of discretlon. WAN sought to re-
open Its case to advance legal submissions to the effect that the Court did not have jurisdiction to (ssue the subpoena or to deal with the
subpoena, on the basis that that jurisdiction had been excluded by s 21 of the |A Act. However, in order to make that submission, WAN would
need to demonstrate that the factual basis for the application of the |A Act existed, and hence it would need to adduce additicnal evidence in
support of that submission, For that reason, although WAN's application to re-open was primarily for the purpose of advancing a legal
submisslon, its application to re-open was for the purpese of adducing further evidence.

183 A variety of factors will be relevant to the exercise of the discretion to re-open. The guiding principle is whether the interests of justice are
better served by allowing, or rejecting, the application to re-open.76 Other factors which will be relevant include;

{i) the time at which the application is made (leave lo re-open will more readily be given where the application is made after
judgment has been resarved and before judgment has been given?7);
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(ii) the likely prejudice to the party resisting the application;

{iliy the public interest in the finality of Iitigation and the clear expectation that parties will advance all of their arguments at the
time of the hearing;78

(iv} case management principles, especially the need for the Courl to manage litigation efficiently, having regard to the limited
resources of the courts and the demand for those resources.79

184 In the case of an application to re-open to admit fresh evidence, additional factors will be relevant, including:

(v) why that evidence was not called at the hearing, and in particular whether a deliberate decision was made not to call it, or
whether the evidence would have baen available had reasonable diligence been exercised;80

(vi) the materiality of the evidence to the issues in dispute and whether the admission of the evidence would have preduced a
different result.81

185 In addition, in a case where the argument sought {o be advanced concems whetner the court has jurisdiction, in my view a courl would
be slow to refuse |eave to re-open and determine that question, at least where it appeared that the jurisdictional argument may have some
merit, or was at least arguable.

{b) Factors relevant to the exerclse of the discretion to re-open in this case

186 | concluded that the interests of justice would not be served by granting WAN Ieave to re-open ils case, having regard to the following
conslderations.

187 First, although judgment has not yet been delivered, argument had been conciuded and judgment reserved for some weeks before WAN
brought its application for leave to re-open its case, That application was made well over a year after the subpoena was served on it.
Furthermore, there had already been a significant delay In the resolution of WAN's appilication to set aside the subpoena, actasioned by the
re-apening of the case to permit the parties to make submissions in relation to the effect of the Shield Laws.

188 Secondly, in these circumstances there was a strong public interest in the finality of this litigation, bearing in mind of course that it is
simply an adjunct to the arbitration in respect of which the subpoenaed documents are sought.

188 Thirdly, the only explanation for WAN's failure to advance its jurisdictional argument, and to adduce the evidence it needed in support of
that argument, in the course of the hearing of its substantive application was the failure by its legal representatives to identify the potential
argument. It is apparent from the affidavits filed in support of WAN's application to re-open that efforts have only been made recently to
obtain evidence in support of that argument. However, there has been ample time for its legal representatives to cansider and canvas all
arguments on which they wished to rely In support of WAN's applicatien te set aside the subpoena. The nature of the additional evidence put
forward in the application to re-open is such that It is difficult to envisage any reason why this evidence would not have been able to be
obtained earlier, had WAN considered it necessary to do so.

190 Fourthly, the additional evidence disclosed by WAN in the hearing of the application to re-open, suggested that putting that evidence at
its highest, WAN had only a weak evidentiary basis for its jurisdictional argument, As | have already indicated, WAN's jurisdictional argument
depends firstly on whether the Hope Downs Deed is an international arbitration agreement. The evidence produced by WAN In relation to this
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