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Decision-maker’s Title: LOCAL GOVERNMENT STANDARDS PANEL
Jurisdiction: Complaints of minor breach by local government council
Lo ~ members '
Act: Local Government Act 1995
File No/s: SP 19 of 2011 (DLG 20110150)
Heard: Determined on the documents c o py
Determined: 20 February 2013
Coram: Mr B. Jolly (Presiding Member)
s “ - Coungillor P. Kelly (Member)
Mr P.C. Doherty (Deputy-Member)
Complaint: - SP 18 of 2011
Complainant; Mr Jonathan Throssell
Council member complained about: Councillor Pauline Clark
Local Government: - - Shire of Mundaring
Regulation alleged breached: , Regulation 12 of the Local
Government (Rules of Conduct)
h . Regulations 2007

FINDING AND REASONS FOR FINDING

T ’ : ‘DEFAMATION CAUTION ‘
“The ge ner&l law of.defamation, as’ madified by the Defamation Act 2005, appi;es to'the further
release or publication of all or ;}art of this document or its contents. Accordingly, appropriite
caution should:be exercised when. considerlng ‘the further d:ssem;naimn 3nd the method of’
retention ofthz:«; dccument and its contents e e

SUMMARY OF FINDING

The Panel found that Councillor Clark has committed two breach of regulation 12(2)
of the Local Government (Rules of Conduct} Regufations 2007, although for the
purposes of the Regulations, each breach is a first breach.

¥

CONTENTS . )

« Finding and Reasons L

 Complaint — Attachment 1 '

. Respcnd{rzg submissions by Councillor Clark — Attachment 2

K A

FINDING AND WRITTEN REASONS FOR FINDING
Preliminary
1. Inthe body of these Reasons unless otherwise indicated:

(a) a reference to a regulation is a reference to the corresponding
regulation of the Local Government {Rules of Conduct) Regulations
2007 (“the Regulations”), and a reference to a section is a reference to
the corresponding section of the Local Government Act 1995 (‘the

Act”; and
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{(b) the term ‘viewed objectively’ means “as viewed by a reasonable .
person” {the reference to a reasonable person being a reference to a
hypoiheﬁicai person with an ordinary degree of reason, prudence, care,

C—sb\ -control, foresight and intelligence, who knows the relevant facts).

(o }
ﬁ Complain MBackg round

On 30 September 2011 Mr Jonathan Throssell (*Mr Throssell™), Chief
Executive Officer of the Shire of Mundaring ("the Shire”) prepared a complaint
of minor breaches against Councillor Pauline Clark, also of the Shire (*the
Complaints”).

3. On 30 September 2011 Mr Throssell sent the Complaints to the Local
Government Standards Panel (“the Panel”) in accordance with the
requirements of section 5.107 of the Local Government Act 1895 (*the Act”).

4. The Complaints allege that Councillor Clark committed a minor breach of
Regulation 12 of the Local Government (Rules of Conduct) Regulations 2007
{"the Regulations”), on two separate occasions, by accepting gifts in excess of
the allowable limit from the same donor within a 6 month period.

The First Complaint - January and February 2010
5. it is alleged that:

(a) from December to April each year, the Mundaring Weir Hotel {"the
Hotel”) holds a “Summer Concert Series” {"the Concert Series”) at the

Hotel;

{b) in or around December 2009 the proprietor of the Hotel provided the
Shire with a number of free tickets to the Concert Series ("the Tickets");

{c)  the Tickets did not have a face value, but each of the Tickets provided
access for one person to any concert within the Concert Series;

(d) the price of tickets to the Concent Series varied from concert to concert,
but ranged from a minimum price of $40 per ticket to a maximum price
of $85 per ticket;

{e) onorabout 27 January 2010 the Shire provided Counciilor Clark, at her
request, with 6 of the Tickets for a concert fo be held at the Hotel on 30
January 2010 (“the & Tickets”™);

{f) on 27 January 2010 Councillor Clark lodged with the Shire a Notification
of Gift'Hospitality in which she notified receipt of the 6 Tickets from the
Hotel, but failed to specify a value for those tickets;

(g) the price of a ticket for the event held at the Hotel on 30 January 2010
was $49;

{h) the & Tickets were worth a total of $294;
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(i)

(&)

0
(m)

on or about 11 February. 2010 the Shire provided Councillor Clark, at .

her request, with 4 of the Tickets (“the 4 Tickets”) for a concert to he
held during February 2010; :

on 11 February 2010 Councillor Clark lodged with the Shire a
Notification of Gift/Hospitality in which she notified receipt of the 4
Tickets from the Hotel, but did not specify a value for those tickets;

the price of a ticket for the event hek:i a*t the Hotel during February 2011
was $47,

the 4 Tickets were worth a total of $188; : .
the total value of the 10 tickets provided to Councnlor Clark during
January 2010 and February 2010, was $482,

it is alleged that by accepting the Tickets provided to Councillor Clark during

6.

January 2010 and February 2010, Councillor Clark thereby breached

regulation 12(1} of the Regulations in that.

(a}y those tfckeis were worth at $482;

(b)  were given to Counczﬁor Clark by the same person namely the Hotel,

(¢}  that person (the Hotel} was undertaking or seeking to undertake, or it
was reasonable to believe that person was intending to undertake, an
activity involving a local government discretion (as defined in regulation
12(1} of the Regulations); : ’

(d} she thereby accepted a “prohibited g;ft’ as defined in reguiation 12(1) of
the Regulations; and “

(e} acceptanceofa prohablted glft was pr‘ohab ited by reguiation 12(2) of the
Regulations.

" The Second Complaint —-September 2010
7.. . ltis also alleged that: -
(a) on7or about March 201 1 the Shire provided Councillor Clark, at her
: request, with 6 of the Tickets for a concert to be held on 22 March 2011
(“the March 2011 Tickets™}, g

(b}  on 23 March 2011 Councillor Clark lodged with the Shire a Notification
of GiftHospitality in which she notified receipt of the March 2011
Tickets from the Hotel, but did not specify a value for those tickets;

(c}  the price of a ticket for the event held at the Hotel during March 2011
was $55;

(d) the March 2011 Tickets were worth a total of $330.
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8.

g.

It is alleged that by accepting the March 2011 Tickets, Councillor Clark
thereby breached regulation 12{1) of the Regulations in that:

(@)  those tickets were worth a $330;

(b)  were given to Councillor Clark by the same person, namely the Hotel,

{¢) that person (the Hotel) was undertaking or seeking to undertake, or it
was reasonable to believe that person was intending to undertake, an
activity involving a local government discretion (as defined in regulation

12(1) of the Regulations};

(d)  she thereby accepted a “prohibited gift” as defined in regulation 12{1) of
the Regulations; and

(e) acceptance of a prohibited gift was prohibited by reguiation 12(2) of the
Regulations.

The Complaint is appended at Attachment 1.

Jurisdiction

10.

11.

12.

13.

14,

The Complaints are made in writing in the form currently approved by the
Minister and was sent to the Complaints Officer within two years after the
breach alleged in the complaint occurred.

The allegations made against Councillor Clark concerns a contravention of
Regulation 12(2) of the Rules of Conduct which is an allegation of a minor
breach.

On the available information the Panel is satisfied that Councillor Clark was at
all relevant times (ie February and March 2010 and March 2011) and remains
currently, elected as a member of the Council of the Shire. Councillor Clark
satisfies the requirements of being an elected member of the Council as:

(a) she is qualified to be an elector of the district under section 2.19(1)(b) of
the Act; and

{b) there is no evidence to indicate that Councillor Clark is disqualified for
Council membership under sections 2.21, 2.22, 2.23 or 2.24; and

{c) Councillor Clark is not disqualified from continuing her membership of
the Council under section 2.25 of the Act.

The Panel has jurisdiction to consider the complaint and to deal with the minor
breach allegations made in it.

The matter was dealt with on the papers.
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Applicable Legislation

15.  The applicable legislation relates to regulation 12 of the Rééuiatiom«; which
provides:

“(1) In this regulation —

(2)

“activily involving a focal government discretion” means an activity —

(a) that cannot be undertaken without an authorisation from the local
government; or

(b) by way of a commercial dealing with the local government,

“gift” has the meaning given to that term in section 5.82(4) of the Act
except that it does not include —

{a) a gift from a relative as defined in section 5.74(1) of the Act; or

(b) a gift that must be disclosed under reguiation 308 of the Local
Government (Elections) Regulations 1897 or

{c) a qift from a statutory authonty, government instrumentality or
non-profit association for professional training,;

“prohibited gift”, in relation to a person who is a council member,
means —

(a) a gift worth $300 or more; or

(b) a gift that is one of 2 or more gifts given fo the council member by
the same person within a period of 6 months that are in fotal worth
$300 or more.

A person who is a councif member must not accept a prohibited giff from
a person —

{a) who is undertaking or seeking to underiake; or

(b} who it is reasonable to believe is infending to undertake,

an activity involving a local government discretion.”

Procedural fairness and Response by Councillor Clark

16. The Panel is required to afford procedural fairness to the council member
complained about in a complaint before it, according to the circumstances of
the matter. The importance of procedural fairness has been explained as
follows:
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17.

18.

19.

20.

it may be that there are some who would decry the importance which the
courts aftach fto the--observance of the rules of natural justice. 'When
something is obvious’, they may say, ‘why force everybody to go through the
tiresome waste of time involved in framing charges and giving an opportunity
to be heard? The result is obvious from the start.” Those who fake this view do
not, | think, do themselves justice. As everybady who has anything fo do with
the law well knows, the path of the law is strewn with examples of open and
shut cases which, somehow, were nol; of unanswerable charges which, in the
event, were completely answered; of inexplicable conduct which was fully
explained; of fixed and unalterable deferminations that, by discussion, suffered
a change. A

Procedural fairmess was afforded to Councillor Clark by the Department by a
letter dated 26 April 2012, which was sent by an email on that date and by a
further email from the Department on 10 September 2012.

The Department received a response by way of email from Councillor Clark on
10 September 2012 ("the Response”).

Counciller Clark’s response is relevantly set out below.

“Tickets lo concerts al Mundaring Weir hotel are offered to Counciflors with |
believe an objective for us fo assist to promole the concerts, fourism, highlight
Mundaring and focal business.

! endeavour to promole as much as practicable and accept tickets with the
goal of giving them fo people who will promote and value add o these
objeclives.

Sometimes  do not encounter stch people or they are unable to attend on the
(sic the) evening.

{ and my partner attended concerts using 2 tickels for James Raynor and 2
tickets for Petula Clark any other tickets sent to me were nof used,

The $300 annual limit was not breeched as eveb (sic even) though 1 do not
know the cost of each ticket | am sure the value of the 4 tickets did not sum
over $300.00

My apologies for not sending the tickets I did not use back to the shire which
would prevent the mistake... | wifl do this next fime as if have not have the
tickets to give | miss the opportunity o promote ...”

A copy of the Response is appended at Attachment 2,

Available information

21.

The information before the Panel in relation to this matter (“the availabie
information™ which was taken into account by the Panel was:

{a) the Complaint;

' John v Rees [1970] Ch 345 per Megarry J at 402
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22.

by -

{c)

an email dated 30 May 2012 from Mr Throssell {a copy of which is
appended at Attachment 3); and .

Jr

Councillor Clark's Response.

In addition to this, the Department was advised by Mr Throssell that:

()

(b)

(c)

(d)

(®)

{f

(9

The Shire understands that each of. Councillor Clark’s “Notifications of
Gift/Hospitality” in relation to the Tickets, when recewed did not specify
a commercial value for those tickets; .

In relation to some.or all of the Notifications of Gift/Hospitality an officer
or officers of the Shire had inserted a commercial value for those tickets
after they had been signed by Councillor Clark;

.He was reviewing the acceptance of such gifts. in the future in an

endeavour to ensure that an elected member would not inadvertently
breach the Regulations; '

The Shire would establish rules relating to the acceptance of gifts and
that elected members now had electronic access to the Shire's Gifts

Register so that they can review the gifts. they have already received

before accepting any further gifts;

He Cf;}ﬁéide%s that the Cofnplaints arise out of Councillor Clark not fully
understanding her obligations under the Regulations and her lack of
access to the Shire’s Gifts Register at the relevant times;

The Héte[ lodged a planning application for additions and alterations to
its toilet blocks in August 2009. After Heritage issues were resolved,
planning approval was given on 7 January 20*3 0; and

- On 22 January 2010 the Hotel applied for a one-off Ilquor licence for a

cencert on 14 March 2010.

Panel’s role - duty to make ﬁ‘nding - required standard of proof

23.

The Panel notes that:

(N

2
(3)

The Panel is a statutory decision-maker that is required {o adjudicate on
complaints made in writing that give certain details including the details
of the contravention that is alleged to have resulted in the breach.

They Panel has no power to compel any information to be provided to it.

Clause 8 of Schedule 5.1 of the Act'mquﬁres the Panel's members to
have regard to the general interests of local government in Western
Australia.
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(4)

(5)

(6)

{7)

The Panel is required to make a finding as to whether the breach
alleged in the complaint occurred [section 5.110(2)]. In order for the
Panel to make any finding that any minor breach has been committed
by a council member, the finding is to be based on evidence from which
it may be concluded that it is more likely that the breach occurred than
that it did not occur [section 5.106].

This level or standard of proof is the same as in ordinary civil legal
proceedings where it is referred to as being a preponderance of
probabilities (or, the balance of probabilities).

The Panel is aware that when it makes a finding of a minor breach, the
finding is a serious matter as it may affect individuals personally and
professionally.

Accordingly, in determining whether on the evidence the standard of
proof - on the balance of probabilities - has been satisfied, the Panel
recognises that “the seriousness of an allegation made, the inherent
unlikefihood of an oceumrence of a given descniption, or the gravity of the
consequences flowing from a particular finding are considerations which
must affect the answer to the question whether the issue has been
proved fo the reasonable satisfaction of the [determining bedy}”z.

Each of these 'considerations’ applies in complaint proceedings against
a council member. These 'considerations' are referred to in these
Reasons as 'the Briginshaw principles’.

As the High Court of Australia has expressed the position, the
significance of Briginshaw” is that the seriousness of the matter and of
its consequences does not affect the standard of proof but goes to the
strength of the evidence necessary to establish a fact required to mest
that standard. So much reflects a conventional perception that
(relevantly) local government council members do not ordinarily engage
in improper conduct generally and in circumstances where to do so is
likely to render them liable to a punitive sanction.?

The following passage (without the authorities) from the High Court's
decision in Bradshaw v McEwans Ply Lid® is relevant in complaint
proceedings against a council member:

“The difference between the criminal standard of proof in its application
to circumsfantial evidence and the civil is that in the former the facts
must be such as lo exclude reasonable hypotheses consistent with
innocence, while in the latter you need only circumstances raising a
more probable inference in favour of what is alleqged. In questions of this
sort, where direct _proof is not available, it _is enough if the
circumstances appearing in_evidence give rise fo a reasonable and
definite inference. they must do more than give rise to conflicting

¢ Briginshaw v Briginshaw (1938) 60 CLR 336 per Dixon J in at 362

% ibid

A Neat Holdings Pty Lid v Karajan Holdings Pty Ltd (1992) 67 ALJR 170.
(1951) 247 ALR 1 at 5
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inferences of equal degrees of probability so that the choice hetween
them is mere malfer of copnjecture. But if cicumstances are proved.in
which it is reasonabie to find a balance of probabiiifies in favour of the
conclusion sought then, though the conclusion mayv fall short of
certainty,_ it is not to be regarded as a mere conjeclure or surmise.”
[fUnderlining added]

Matters for Determination

24.  The issues (or elements of the breach) before the Panel for determination of
whether or not Councillor Robinson breached regulation 4 are underlined
below:

(1) In this requiation —

(2)

‘activity involving a local govemment discretion” means an activity —

(a) that cannot be undertaken without an authorisation from the focal
goverriment, or '

(b} by way of a commercial dealing with the focal govemment;

“qift” has the meaning given fo that term in section 5.82(4) of the Act
except that it does not include —

(a) a gift from a relative as defined in section 5.74(1) of the Act; or

(b} a gift that must be disclosed under regufation 30B of the Local
Government (Elections) Regulafions 1887, or

{c} a gift from a statutory authority, government instrumentality or
non-profit association for professional training,;

“nrohibited gift”, in relation to a person who is a councif member,
means —

(a) a gift worth $300 or more, or

{b) agift that is one of 2 or more gifts given fo the council member by
the same person within a period of 6 months that are in fotal worth
$300 or more.

A person who is a council member must not accept a prohibited gift from
a person —-

{a) whois undertaking or seeking fo undertake; or
(b} who it is reasonable lo believe is intending to undertake,

an activity involving a local government discration.”
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25‘ oo

26.

27.

28,

29.

30.

Pursuant to section 5.82{4) of the Act, a “gift” is dé&fined to mean:

“IAJny disposition of property, of the conferral of any other financial benefit,
made by one person in favour of another otherwise than by will {whether with
or without an instrument in writing), without consideration in money or money's
worth passing from the person in whose favour it is made to the other, or with
such consideration so passing if the consideration is not fully adequate, but
does not include any financial or other conitribution fo fravel.”

The essential elements or issues of a breach of regulation 12(2) of the
Regulations are that it is more likely than not that:

(a) a person who is a current council member accepted a gift ;

(b) from a person who was undertaking or seeking to undertake, or who it
was reasonable to believe was intending to undertake;

(¢} an activity that could not be undertaken without an authorisation from the
locat government, or by way of a commercial dealing with the local
govermnment; and

(d) the gift was worth $300 or more, or was one of 2 or more gifts given to
the council member by the same person within a period of 6 months that
were in total worth $300 or more.

Failure to use Tickets

In Councillor Clark’s submission she contended that she and her partner used
only four tickets, and disposed of the rest, and that as a result of this the $300
“annual limit” had not been exceeded.

Councillor Clarke's reference to an “annual limit" is incorrect. Regulation 12(2)
is engaged if gifts within a & month period, in total, exceed $300.

The Panel considers that the "worth® of the Tickets, for the purposes of
Reguiation 12(2), is to be determined by reference to the price that Councillor
Clarke would have to have paid for the tickets she accepted, had they not
been gifted to her. This is to be determined, in relation to each concert within
the Concert Series, by multiplying the number of tickets accepted for each
concert by the price paying attendees were required to pay for tickets to that
concert.

The Panel notes that.

(a) in her Response, Councillor Clarke did not challenge the price of the
Tickets accepted by her, as recorded on her Nolifications of
Gift/Hospitality, which formed part of the Complaints;

{b) each of the Tickets accepted by Councillor Clarke had a minimum value
of $40;
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(¢) - if the value ascribed to the 6 Tickets and the 4 Tickets {being the
subject of the First Complaint) were. $40, the worth of those tickets

Y2

frund would have been $400.

31.  On the available information the Panel is satisfied that the worth of the Tickets
accepted by Councillor Clarke are as set out in paragraphs 5{g) and (k) and
7{c) above.

32. The Panel finds that it is irrelevant whether Councillor Clarke used all or any of
the Tickets accepted by her as those tickets had value, regardless of whether
she realised that value by using or permitting others to use them.

Findings

33. The Panel has considered the available information and applied the
Bf:gsnsf';awﬁ principles).

Council member
34. The Panel finds that Councilior Clark is a council member as was a council
member between January 2010 and March 2011 (inclusive).
Contraventicn of Regulation 12(2}
The acceptance of prohibited qifts
35. The Panel finds:

{a) as afact, each of the matters set out in paragraphs 5 and 7 above;

(b) each of the Tickets accepted by Councillor Clark were "gifts” within
Regulation 4;

(c) each of those gifts was from the same person, namely the Hotel,

(d)  during the period from and including January 2010 until March 2010 the
Hotel was intending to undertake an activity (namely a concert on 14
March 2010 at which alcohol would be sold) that could not be
undertaken without an authorisation from the Shire (in the form of a
liguor licence),

{e) the 6 Tickets accepted by Councillor Clark in January 2010 were worth
$294;

(f) the 4 Tickets accepted by Councillor Clark in February 2010 were worth
$188;

{g) Councillor Clarke thereby accepted two or more gifts that in tofal were
worth $482, being more than $300, within a period of 6 months;

& Briginshaw v Briginshaw (1938} 60 CLR 336 per Dixon J in at 362
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(h) Councillor Clarke thereby accepted a “prohibited gift” am:i breached
Regulation 12(2) of the Regulations;

(i the March 2011 Tickeis accepied by Councillor Clark were worth $330;
{)] Counciltor Clarke thereby accepted a gift worth more than $300; and

(k)  Councillor Clarke thereby accepted a "prohibited gift” and breached
Regulation 12(2) of the Regulations.

Panel finding on the subject allegation

36. On the available information, for the above reasons, the Panel finds that
Councillor Clarke committed two breaches of regulation 12(2) of the
Regulations, although for the purposes of the Regulation each breach is a first
breach.

Peter Doherty (Deputy-Member)
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COMPLAINT OF MINOR BREACH FORM
{Subsections 5.107(1} and (2) of the Local Sovernment Act 1995 (*the LG Act™))

NOTE: A person who includes information in a complaint knowing it to be false
or misleading in a material particular commits an offence {maximum penalty:
$5,000). If this complaint is made during the campaign period for a local
government election (that is, during the period from opening of nominations to
the Election Day), the fact of making the complaint and its details must be kept
confidential during that period {maximum penalty: $5,000).

The law requires a copy of this complaint to be given to the Council member
complained ahout.

INAME OF PERSONIWHBTISIMAKING THEICOMBPAIN T RV

| Name! Jonathan Throssell

] Given Name(s) Family Name

{NAME OEITHE LOCAIRGOVERNMENT (G TOWN SHIREEONCERNED SR RE LT

Shire of Mundaring

[NAME B COUNEIF MEMBER/SIALGEGEDILOHAVE, COMMITTEDIBREACH: S S R o g |
Cr Pauline Clark

T O LA T e e e e e Ay |
g 4 4 5 Tk et ¢ g A T n sl o R T s M R "

i e w
T . : ity

L R IN a3 FEgAL Al
Sreach/allegeatGinaveceodror

1 Regulation 4 — Breach of a local law relating to conduct at meetings
Regulation 6 — Improper disclosure of information

Regulation 7 — Securing personal advantage or disadvantaging others
Regulation 8 — Misuse of local government resources

Regulation 8 — Prohibition against invelvement in administration
Regulation 10 — Relations with local government employees
Regulation 11 ~ Non-disclosure of interest adverse to impartiality
Regulation 12 - Acceptance of gifts ‘

Xoooooao

(State full details of What Happfmed in that section on the next page)
IDATE DRINCIDENT SRR, . o Db oidies . S TR R et A R

27 January and February 2010




L HATIHAREER
B

reach’?,g ATTRen

Cr Clark declared on Notification of Gift/Hospitality form that she received the
following gifts.

1. 27 January 2010 Concert Tickets from Mundaring Weir Hote!  $284.00
2. Not dated but received 11 February 2010
Concert Tickets from Mundaring  Weir Hotel $188.00

Cr Clark is also in breach of the limit of the value of gifts received from the same
person,

SIGNED

Complainant’s Signature: .......%.. 2. “/V% ............................

Date of signing: 2o {? /2011
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Shire of f.;?unda:éng
NOTIFICATION OF Gii‘TiHG&{’fTALITY

T, "—‘) s
Emp!ay@ame: {oot v, Clesi Division: (/U@: e o
fegoriplion  of  Gift/Hospialily | .
being offered: ooty e deg
f
Estimated Commarclal Valug of < . ’ BTEY g
GiftfHospitality: P w9 fa_« L = cﬁ?‘g?g "\f}ﬁ:‘é g i
. _A_//J’:'#w e
Date, Locn and Timespan of N o/ el
GifttHospitalily: e ranny %%%{/ Qad Soo2d e A7 |t
. — ’ T A
a0 Jae JG0
. » QJ‘E*J(- N
Name of Person/Body offesing s . R \J3
Gift/Hospitatity: T _ N
‘ ) “/
- Relationship o you personally: bt . JU S
Relationship o Shire  of *
Mundasing: Mg
What cumeat or proposed ’
activities of Ihe Shire Is fhe bl
person/body  desling with or
proposing to deal with:

if the pffer of Hospitality Is 1o padicipate in a business breakfast, lunch or dinner ele,, has an

o)

s}

[ L

agenda been provided? (If so attach a copy) {eircle cholea)
Iy the casa of Hospiiality, will thers be opporiunity for beneficial work-related discugsions or YESLJ
beneficial netwarking (o acour? {circte choica}
Did you seck the GifttHospitality, or vas it offered in an unsoliciled manner? Seael nsciicsteg “j
(rirele ohi
" /_“. Y
I the Hospitality is to be taken up duiing normal office hours, will you be claiming the time as T YESMNO
wenking hours? {clrcle chuice)
Was the gift retained by the officer or used by the Shire of Murndaring ( Per&ona’ilﬁhim of
KIdemidarify ,
(dircie choice} J
t declare the above o be an accurale assessment | baliave the above nolification o be accurate and that

DJ““({ L;Luz::

(signature) (& xecutive’ﬂé;na7r andlor Chief Execttive Cfficer}
{date)

(date} L3

The definition of "GiftiHespltality” is a gift, rowerdt or other heneff for you personally or any other person or body, relating fo
your sitafus with the Shire of Mundaring, or your performance of any duty or work which fouches or concerns the Shire of

Mundaring.

SAGIETE
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Shire of Mundaring 8C4 by,
NOTIFICATION OF GIFT/HOSPITALITY ; NED
. . T2 FER
P il . o
Employee/Councillor Name: P%- UUnE B CLARLpivision: i~/
Besciplion of ~GiHospital ' e
escription © /Hospitalily
being offared: ST tea
Estimated Commercial Vale of . ) (/ ‘\
GifvHospitality: SIS C b x 5{——7/ mmmmmmm
Date, Loen and Timespan of
GiftiHosplilality:
Name of Parson/Body offering . -
GitUHospilality: Hasndtyulp Weta bl el
Reiationship o you personally: P
Helationship o Shire  of ) I
Murdaring: oL
What current or proposed
activities of the Bhire is the S
person/body  dealing wilh  or
proposing to deal with: .
H the offer of Hospilatity s to participate in a business braakfast, lunch or dinner elc., has an YE §m5’ \
agenda been provided? {if so altach a copy) {circle choice)
Fin
in the case of Hospilality, will there be opporiunily for beneficial work-related discussions or YESS{NO
baneficial networking tc occur? {circle choloe} L
Did you sesk the Gift/Hospitality, or was itoffered In an unsolicited manner? SeekiUnsolicited
{gircie choical
if the Hospitality Is to be taken up during normal office hours, wil you be clalming The time as YE I@
working hours? {circle chipice) _
Was the gift retained by the officer or used by the Shire of Mundaring Personal/Shire of
Mundaring
felecle choloe}
{ declare e above fo be an accuraie assessment | believe the above notificafion to be acourate and that
acceptance of the GiftHosp t pompromige the
@W currentffuture undaring
(-_W {signature) {ExecutivE Tidnager andfor Chisf Executive Officer)
Vi .
(date) 4 ‘2)./ /o (date) |
. i

The definition of “Gift/Hospitality” Is a gift, reward or ofhier berefi? for you personally or any other person or body, refating {o
your status with the Shire of Mundaring, or your performance of any duly or weork which teuches or converns the Shira of

Mundaring,

FNBIFTS



Official Conduct Form 1

COMPLAINT OF MINOR BREACH FORM
{Subsections 5.107(1) and (2) of the Loval Government Act 1995 (‘the LG Act)

NOTE: A person who includes information in a complaint knowing it to be faise
or misleading in a material particular commits an offence (maximum penalty:
$5,000). If this complaint is made during the campaign period for a local
government election (that is, during the period from opening of nominations to
the Election Day), the fact of making the complaint and its details must be kept
confidential during that period (maximum penalty: $5,000).

The law requires a copy of tﬁis complaint to be given to the Council member
complained about.

'5

INAMEOE RERSGNIWHEOISIMAKING THE; CE}MPLANT e e e e B et e D e

Name: Jonathan Throssell o
1 o T QIVG’H 5\? Q[SQ Eafﬁifff\}am—”é CoT T o
INAMELCRHE LOEALGOVERNMENT (CITY). TOWNISHIRE LEON PRED R

Shire of Mundaring

ENAMETORIEO!

Cr Pauline Clark

Regulation 4 — Breach of a local law relating fo conduct at meetings
Regulation 6 — Improper disclosure of information

Regulation 7 — Securing personal advantage or disadvantaging others
Regulation 8 — Misuse of local government resources

Regulation 2@ — Prohibition against involvement in administration
Regulation 10 — Relations with 1o¢al government employees
Regulation 11 — Non-disclosure of interest adverse to impartiality

XoOooOoooooao

Regulation 12 — Acceptance of gifts
(State full details of What Happened in that section on the next page)
IDATEORINGIDENT RO A 5 o v o e T e v P

i e

22 / March / 2011




WHAT HAPPENED? What are the details of the contravention that is aﬁeged to have' resulted in the
breach? [Atz‘ach fud&ermfoanaﬁm i insufficient space] - P

;Ii-'-i'-»

Cr Clark declared on a Notification of Gift/Hospitality form that she received a single
gift to a value in excess of $300, Details as follows:

22 March 2011 Concert Tickets from Mundaring Weir Hote| $330.00

SIGNED

Complainant's Signature: .... 7., : ‘—/ﬂ

----------------------------------------------------------

Date of signing: Lo 7 /201
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RECEIVED

SHIRE M&éﬁé&@[lor Name: g&&w—&twﬁm ﬁf./kc;\mii\ Service

FIIE Ff Gode : OR.GMA 18

SCANNED _

‘ Shire of Mundaring
17 AuG 20m NOTIFICATION OF GIFT/HOSPITALITY

e

17 A8 EML 132933

SERAEE (1 /7 UL LA, 150 THRE

3

Descriptien of GififHospitality —_— " e
being offered: fterers o bt s, Ak LSS AERET
Comi et ¥ :@/ A
{J

o,
Estimated Commercis! Value of
Gift/Hospitality: 5 320 {/ 6 X 655%)

Dale, Locn and Timespan of
GiftHospitality: )

Mema of Person/Bady offering Bl asDACHST Wb VR e o
: at : . Tt

Gift'Hospitality;

R s omm—m— T P

Relationship {o you personally: B it

Mundaring:

Relationship -fo - Shire- of . §@ s g .-.@/i Ce e e
Lo S ﬁ;a-.__rm,i Qm
{ 3

What current or  proposed

activities of the Shire is the e
personfbody  dealing with  or Aol W%

proposing lo deal with:

A
i the offer of Hospilality Is to participate in a business breakfast, lunch or dinner eie., has an YESIND
agenda baeen provided? (if so allach a copy) {circke shoica) —~
in the case of Mospitality, will there be opportunity for beneficial work-related discussions or YESQSQ"‘J;‘

benaficial networking to ocowr?

{circle choics)

Did you seek the GififHospitaily, or was it offered in an unsclicited manner?

Seek/Unsolicited
{Cirele g !,,,/‘\\

if the Hogpitality is o be taken up during normal office hours, will you be claiming the ffme as
working hours?

4 : 3
YESHO /
{circle cholca) &’j

—

Was the gift retained by the officer or used by the Shire of Mundaring f("

| Mgumndaring

A’M -
PeraonhaliShirs of

{vitcle choice)

i dectare the sbove {o be an sccurale assessmeant | believe e above notfication to be accursle and that
acceptance of the GjftHospitallty does not comprornise the

- ' &sw ton -if a-Bhire of Mundaring
(;@M L i

{slgnature) {Director and/or Chief Executive Officen

é@» &L T2 L gato) 2%/%/; 4

{date)

The definition of “Giti/Hospitality” Is a glil, reward or other benefit for you persanally or any other persop or body, relaiing to
yaur sfatus with the Shire of Mundaring, or your performance of any dirly or worlt which touckes or concems the Stiira of

Mundaring.

EAGFTS
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E-mail Message , A’+f£§6zﬂfﬁ@%'%. 2 : ‘SSQ}OffBJQ %}}

From: PAULINE CLARK ISMTP:paulinehall2@bigpond coml ‘ CoL b

To: Alnsley Roduers TSMTR:Ainsley. Rodaers@dla.wa.gov.aul
G

Sent: 10/49/2012 at 8:38 PM

Receivad: 10/9/20412 at B:38 PM

Subject: Re: Complaint No SF 19 of 2011

Attachments: image001.gif !

Bello Ainsley

Thank you for informing me of this mistake I was in Canada on leave and did not
get your previous email gorry,

Tickets to concerts abt Mundaring Welr hotel are offered to Councillors with I
balieve an objective for us to assist to promote the congerts, tourism,
highlight Mundaring and local builsiness,

I endeavour to promote as much as practicable and accept tickets with the goal
of giving them to people who will promote and value add to thege objectives.
semetimes I do not encounter such people or they are unable to attend on teh

aevening

I and my partner abtended concerts using 2 tickets for James Raynor and 2 tickels
for Petula Clark any other tickets sent to me were not used,

The £300 annmal limit was not breeched as eveb though I do not know the cost of
each ticket I am sure the value of the 4 tickets did not sum over $300.00

My apologies for not sending the tickets I did not use back to the shire which

would prevent the mistake...I will do this next fime as if have not have the
tickets to give I misgs the opportunity to promote

Please ;let me know if there is anything I can furthex asssist with.

Regards
Cy Pauline Clark

wwwww original Message -----

From: HYPERLINK "mailto:Ainsley.Rodgersedig.wa.gov.au"Ainsley Rodgers
To: HYPERLINK *mailto:paulinehall2ebigpond.comipaulinshall2abigpond. com
Sent: dMonday, September 10, 2012 9:47 AM

Subject: Complaini Noe SP 18 of 2011

Good Morning Cr (lark,

Further to our discussion this morning, please find attached the original letter
that was sent to you via email on the 30 April 2012, It would be appreciated if
vou gould return your submission within 14 days of today’s date.

any gueries please do not hesitats to contact ne.

Fle A TATRIAVATEMPHPTRIN 3464830RATITIG bt 110019
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LOC’AL GOVERNMENT STANDARDS PANEL

Complaint Numher 8P 19 of 2011
DLG 20110150
Legislation Local Government Act 1995 (WA)
Complainant Mr Jonathan Throssell
Subject of complaint Councillor Pauline Clark
Laeal Government Shire of Mundaring
Regulation Regulations 12(2) of the Local
GGovernment (Rules of Conduct)

Regulations 2007
Panel Members Mr B Jolly (Presiding Member)

Councillor P Kelly (Member)
Mr P Doherty (Deputy Member)

Heard 20 May 2013

Determined on the documents

FINDINGS AND REASONS FOR FINDING
SANCTIONS

Q?-—r M‘ AR o lig gl J; f‘p?roprﬂ;ate cal_i.tion 51_19 lq 2 “icoglmdgrmé‘
‘the, fgrth;: :i ;’ginat:.on, ang th;: methgd of rgtgnt;on gf thlﬁ dogumgni and ;1:5.
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2.
2.1

103

3.1

Definitions
In these Reasons, unless otherwise indieated;

(a) a reference to a sectlon is a reference to the corresponding
section in the Local Government Act 1995 (WA), and a reference
to a regulation is a reference to the corresponding regulation in
the Local Government (Rules of Conduct] Regulations 2007
(Regulations); and

() words appea.rm,g in bold in the Panel’s Finding and Reasons for

Finding in these matters (Breach Findings) bear the same
meaning in these Reasons,

Summary of Findings of Minor Breaches (Bre-aeh Findings)

::Qmplamts 8P 19 of 20 11-= namaly that it Is more ]Jkely ‘than not that:

(a) during January and PFehruary 2010 Cr Clark breached
regulation 12(2) of thc: Regulaﬁans by aeceptmg free tickets to

$482 when glfts that in total were worth more thaﬂ $SDD mthln
a period of 6 anths COIlStlﬁltEd a “prohibited gift” for the

(b) durmg March 2()11 Cr Clarlz breached regulation 12(2) of the
Regulations by aceepting free tickets te events at the Mundaring
Weir Hoiel, which tickets were worth $330, when a gift worth
more than ﬂsSDO constituted a “prohibited gift” for the purposes

of that regulation.
(Minor Breaches)
Summary of Decision

The Panel considered how the Minor Breaches are to he dealt with under
section 5.110(6) of the Local Qovernment Act 1995 and concluded, for
the following reasons, that Cr Clark be publicly censured as specified in
the attached Minute of Qrder, pursuant fo subsection (b)(i) of that
section.

Procedural fairness

By letter dated 21 March 2013 from the Department to Cr Clark, Cr
Clark was given notice of the Minor Breaches (Notice) and a copy of the
Broach Findings, and provided with an apportunify to make a written
submission ‘within 14 days on how the Panel should deal with the
hreaches under section 5.110(6) of the Locul Government Act 1995 (the
Act),

with the documents referred to 11:1 the previous paragraph fo].lawmg

advice from her that she had misplaced the original documents,

Councillor Clark’s response and submissions

Councillor Clark responded to the Notice and the Breach Findings as
follows:

(a) by email dated 21 April 2013 Cr Clark advised:




“Please accept my apology for accepting over the limit of
tickets to the events at the Mundaring Weir hotel and
accept my honest mistake of assuming that only if my
tickets were 'used' they were accepted as 'gifts'

I do understand and accept the panecls rationale that I
signed and accepted the gifts and the laws and regulations
that support the decision

I am happy 1o undergo any further educatlan or training
spent resources and time négé;‘.;‘.ary ta addrcss all or a:tly
breech (sic, breach).”

(b} by a letter dated 24 April 2013 Cr Clarke requested that the
Panel consider dismissing the Minor Breaches because:

“In 2010 I mistakenly considered:
+  actually attending the concert would be
accepting " a gift",0

« the tickets offered by the CHQOs office to all
Councilors with no marked value were not the
gift

The gift registration form would be rescinded on
informing the CEQs office T had not redeemed

In Febiuary 2010 and again in March 2011, my partner
and I attended 2 of the concerts, {4 general admission
tickets in totel): any other tickets I aceepted and signed the
gift register for were discarded with the aforementioned
considerations,

‘The CEQ and I spoke of this dilemma when he brought it to
my atiention: we discussed ways to prevent a reoccurrence
which have since been implemented.

The CEO's assistant (who offers Councilors the tickets) will
keep a gift register for Councilors to he informed of gifts
received and the dates and valugs recorded.

I accept the Panel's rationale and findings that in their
opinion the unused tickets have a value and will be very
more diligent to the cost and acceptance of gifts in the

I apologise for being responsible for the necessary process
that has absorbed resources because of my mistake and
will make hetter effort to prevent it happening again.

I am prepared to undertake any further trajning or
educatton the Panel deems relevant though I feel 1. am
in futurg mI attﬁﬁ_ci__’_ciqe WALGA WQl’kSthS at regular
intervals and stay gbreast to the best of my ability of the
changes and challenges of the sector. I have recently
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6.1
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6.3

0.4

0.6

6.7

6.8

the Qahcy and Procedure Wz)rkshop (23rd Aprﬂ)

»

Panel’s views(]

In considering an appropriate sanction or sanctions for the present
breaches the Panel notes that:

(a) Cr Clark has not previously been found to have bheached the
Regulations; and
(b) Cr Clark maintains that the Shire has now implemented a gift

register to prevent a recurrence of the matters leading to the
Minor Breaches.

Isa public censure appmpriqfe in this matter?

sanction. It involves a high dcgree of pubhc admonition of the conduct of
the council member concerned.? While a public censure has that
character or effect it is aimed at reformation of the offending council
member and prevention of further offending acts.

In the Panel’s view, a breach of regulation 12(2) is a serious matier and
will in almost all oceasions deserve the sanction of a publicly censure —
not only as a reprimand aimed at reformation of the offending council
member and prevention of further offending acts, but also as a measure
in support of the institution of local govemment and those council
members who propetly observe the standards of conduct expected of

them,

In the Panel’s view, the acceptance of prohibited gifts has the potential
to undermine pubhc confidence in the institution of local gnvernment.,
The public is entitled to expect that council members will not enly be

impartial, hul be seen to be impartial.

The acceptance of prohibited gifts has the potential to raise a perception
that a member may neot be impartial when cons1deﬁng matters relating
to the donor of the gifts, even if the member in face is completely
impartial.

For these reasons, the Panel concludes that the sanetion of a public
gensure is required in this case.

Apalogy
In the Pancl’s view a public apology of the kind ordered by the Panel is

also a significant sanction, as it too involves a high degree of public
admonition of the conduetl of the council member coneerned.

In the Panel’s view the circumstances that will in almost all oecasions
deserve the sanction of a public apology to another person include those
where a council member’s offending conduect is or conveys a slight or a
personal attack on the other person.

1 Mazza and Lacal Gouemment Standards Panel [2()09] WASAT 165 per Judge J




6.9

6.10

a.11

6.12

[l

%]

There was no such attack or slight in the present matters and the Panel
considers that it is not appropriate to order that Cr Clarke make a
public apology.

Tratning

"The Panel notes that its consideration of how a breach should be dealt
with under section 5.110(6) must embrace the issue of whether or not it

is appropriate for the Panel fo order that the council member concerned
undertake such training as it may specify.

The circumstances in which it may be appropriate for the Panel to order
that the council memher concerned undertake training include where
the type of training is reasonably available for the member fo undertake,
and the memher communicates to the Panel:

(a) his or her acknowledgement that he or she has committed the
minor breach found by the Panel to more likely then not have
occurred, and his or her willingness to undertake training; or

(b} his or her acknowledgement that he or she has committed the

minor breach found by the Panel to more likely than not have

occurred, but that such breach occurred through his or her lack
of knowledge or education on the issue or issues concerned; or

contrition for his or her offending conduct in committing the
minor breach found by the Panel to more likely than not have
nccurred, and the Panel’s view is that iraining may he of use to
the member so as to not repeat his or her offending conduct.

(c) the member communicates to the Panel his or her remorse or

Cr Clark contends that she committed the Minor Breaches as a result of
her mistaken helief as to the obligations imposed by regulation 12(2)
and has said that “I feel T ... am abreast of how the situation occurred
and how to prevent it in future”,

After due consideration of the information available to the Panel, the

Panel <oes not consider that it is appropriate to order Cr Clark to
undergo further iraining.

€]




Panel decision

Having regard tp the Breach Findings, the matfers mentioned in
paragraphs 5 and 6 above, and the general interests of local government
in Western Australia, the Panel’s decision on how the Minor Breaches
are to be dealt with under section 5.110(6) of the Act, is that pursuant
to subsection (b)(i) of that section, Cr Clark should be publicly censured

as set ont in the attached Minute of Order.

Paui Kelly (Member)

/7 Peter Doherty (_Députy Member)




NOTICE TO THE PARTIES TO THE COMPLAINT

RIGHT TO HAVE PANEL DECISION REVIEWED BY THE STATE

ADMINISTRATIVE TRIBUNAL

The Local Government Standards Panel {Panel) herchy gives notice that:

(1} Under section 5.125 of the Local Government Act 1995 the person making
a complaint and the person complained abount each have the right to
apply to the State Administrative Tribunal (the SAT) for a review of

the Panel's decision in this matter, Jn this context, the lerm “decision”
means a decislon te dismiss the complaint or to make an order.

(2) By rule 9(a) of the State Administrative Tribunal Rules 2004, subject to

those rules an application to the SAT uader its review jur:sd:ction
must be made within 28 days of the day on which the Panel (as the
decision-makey) gives a notice [sce the Note below] under the State

Administrative Tribunal Act 2004 (SAT Act), section 20(1),
(3) The Panel's Breach Findings and these Findings and Reasons for

Finding - Sanetions, constitute the Panel’s nofice (i.e. the dec cision-
maker’s notice} given under the SAT Act, section 20{1).

(1) This document may be given to a person in any of the ways provided for by sections 75 and

(2)  Bubsections ¥ 5(1) and (2) of the Intevpretatian Act 1984 read

“(1) Where & wrilten law authorises or requires a dogument to be served by post, whathar
the word “serve” or any of the words ‘glve®, “delfver”, or “sand” or any other similar
word or expression is used, service shall be deemed to be effagted by properly
addressing and posting (by pre-paid post) the document as a letter to the last knowum
adedress of the person to be served, and, unless the contrary is proved, to have
been effected at the time when the letter would have been delivered in the

ordmdry course of post. [Bold emphases added]

{2)  Where a written, law authorises or requires a doqument fo be served by reglstered post,
whather the ward, “serve” or any of the words “give®, “deliver”, or “send” or any other
similar word or expression is used, then, If the document s eliglhle and acceptable for
transmdssion as certified matl, the service of the document may be effected either by
raglstarad post or by certified mail.”

(3}  Section 76 of the Inferpisialion Act 1984 reads:

‘fﬁlhgre a written low autharises or requires a document to be served, whethar the word
“serve” or any of tha words “gie”, "deliver®, or "send” ar any other similar word or
expression s used, without diracting it to ba sarved m a particular manner, service of thet
cdocument mey be effec:ted on the person to he served —

fa} by delivering the document to hum personaily; or

fb) By post in aceordance with section 75(1); or

fc} by leaving it for him al his usudl or last known place of abode, or if he is a prinelpal of a
huslnass, at his usual or last known place of business; or

{d} in the case of ¢ corporation or of an assocwation of persons (whather Incorporated or
not), by delwering or leaving the document or posting it as a letler, addressed in ench
case fo the corporation or ussociutlon, at its principal place of husiness ar prineipal
offlee in the State.”




Established under sectian 5,122 of the Local Government Act 1995 (WA)

LOCAL GOVERNMENT STANDARDS PANEL
d

Complaint Number 8P 192 of 2011
DLG 20110150
Legislation Local Government Aet 1995 (WA)
Complainant Mr Jonathan Thressell
Subject of complaint Councillor Pauline Clark
Local Governmen: Shire of Mundaring
Regulation Regulations 12(2}) of the Local
Covernment (Rules of Conduct)

Regulations 2007
Panel Members Mr B Jolly (Presiding Member)

Councillor P Kelly (Member)
Mr P Doherty (Deputy Member)

Heard 20 May 2013
Determined on the documents

MINUTE OF ORDER

THE LOCAL GOVERNMENT STANDARDS PANEL ORDERS THAT:

1, Pauline Clark, a member of the Council of the Shire of Mundaring, be

publicly censured as specified in paragraph 2 helow.

2. Within the peried of 29 days to 43 days from the day following the date of
service Qf this Qrder on hjrn the Chief Executive Officer of the Shira of

in no less than 10 pmnt prmt

(a) as a one-column or a two=-column display advertisement in the first
15 pages of “The West Australian” newspaper; and




(b) as a one-column or a two-column display advertisement in the first
15 pages of the “local community” newspaper

NOTICE OF PUBLIC CENSURE

The Local Government
Standards Panel (the Panel) has
made findings to the effect that
(a) during January and Fehruary
2010 Cr Pauline Clark of the
Shire of Mundaring breached
regulation 12(2] of the Loeal
Government (Rules of Conduc)
Regulations 2007 (the
Regulations) by accepting free
tickets 1to events at the
Mundaring Weir IHotel, which
tickets were worth $482, when
gifts that in total were worth
more than $300 within a period
of 6 months, constituted a
“prohibited gift” for the purposes
of that regulation; and (b) during
March 2011 Cr Clark breached
regulation 12(2) of the
Regulations by accepting free
tickets to events at the
Mundaring Weir Hotel, which
tickets were worth $330, when a
gift worth more than $300
constituted a “prohibited gift” for
the purposes of that regulation.

The Panegl censures Councillor
Clark for these hreaches.

LOCAL GOVERNMENT
STANDARDS PANEL






