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2.2

2.3

2.4

2.5

2.6

2.7

Summary of the Panel’s Decision

The Panel found that The Right Honourable the Lord Mayor Lisa Scaffidi
(Lord Mayor):

(a) committed a breach of regulation 7(1)(b) of the Local
Government (Rules of Conduct) Regulations 2007 (WA)
(Regulations) by consenting to a notice of motion as a
matter of urgent business as set out in paragraph 5.1(a)

below;
(b) did not commit a breach of regulations 6, 8 and 9 of the
Regulations.
Jurisdiction

On 29 July 2016 the Panel received a complaint of minor breach dated 21
July 2016 from the Complaints Officer of the City of Perth (City).! In the
complaint, Deputy Lord Mayor James Limnios (Complainant) alleges that
the Lord Mayor contravened regulations 6, 7(1)(b), 8 and 9 of the
Regulations in relation to conduct that occurred on 17 May 2016.

On 12 August 2016, the Panel received a complaint of minor breach dated
8 August 2016 from the City’s Complaints Officer.2 In the complaint, the
Complainant provided further information in relation to the
contraventions that were alleged in the complaint dated 21 July 2016. In
particular, the Complainant alleged that the conduct of the Lord Mayor
that contravened regulations 6, 7(1)(b) and 8 of the Regulations occurred
both prior to and on 17 May 2016.

As the complaint dated 21 July 2016 and the complaint dated 8 August
2016 made allegations in relation to the same conduct of the Lord Mayor,
the Panel considered the complaints together formed one complaint of
minor breach (Complaint) for the purposes of section 5.110(2) of the Local
Government Act 1995 (WA) (LG Act,).

The Complaint was made within two years after the alleged breaches of
regulations 6, 7(1)(b), 8 and 9 of the Regulations that were set out in the
Complaint were alleged to have occurred.

The Lord Mayor was elected as a council member on 8 July 2000 and has
remained an elected member of the City since that time. She was elected
as the Lord Mayor on 20 October 2007 and has continued to hold that
office since that time.

A breach of regulation 6, 7(1)(b), 8 or 9 of the Regulations is a “minor
breach” and the Panel is required to make a finding as to whether each
breach occurred or to send the Complaint to the Chief Executive Officer
of the Department of Local Government and Communities (Department)
under section 5.111 of the LG Act.

The Panel finds that the Complaint was made and has been dealt with in
accordance with the requirements of Division 9 of the LG Act, that the
Complaint is not one that should be dealt with under section 5.111 and

! Document 1 of Attachment “A”.
2 Document 2 of Attachment “A”.
3 LG Act, s 5.104 and s 5.105(1).
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3.2

that the Panel has jurisdiction to determine whether the breaches
occurred.

The Panel’s Role

The Panel observes that its members are required to have regard to the
general interests of local government in Western Australia4; it is not an
investigative body and determines complaints solely upon the evidence
presented to it; a finding of a minor breach may affect an individual both
personally and professionally and that in order for the Panel to make a
finding that a minor breach has been committed, the finding is to be
“based on evidence from which it may be concluded that it is more likely
that the breach occurred than that it did not occur” (Required
Standard).

When assessing whether it is satisfied to the required standard:

(a) the Panel considers, amongst other things, the seriousness of the
allegations made in the Complaint, the likelihood of an
occurrence of the given description and the gravity of the
consequences flowing from a particular finding; and

(b) where direct proof is not available, the Panel considers that it
must be satisfied that the circumstances appearing in evidence
give rise to a reasonable and definite inference of a breach, not
just to conflicting inferences of equal degrees of probability so that
the choice between them is mere matter of conjecture.

Documents

The documents considered by the Panel are set out in Attachment “A”
(Documents).

The Complaint
The Complaint alleges that

(a) at the City’s Ordinary Council Meeting (Meeting) on
17 May 2016, the Lord Mayor permitted Cr Janet Davidson
to put a motion that the Council declares a vote of no
confidence in the Complainant (Motion) to the Meeting
without any notice as a matter of urgent business and that
in committing that conduct she made improper use of her
office as a council member to cause detriment to his
reputation, in contravention of all or any of regulation 6,
7(1)(b), 8 or 9 of the Regulations (First Allegation); and

(b) the document Cr Davidson tabled with the Motion (Tabled
Document), being a list of events to which an invitation was
extended to the City and the name of the council member
attending, included information that was provided to the
Lord Mayor’s office in confidence and that in releasing this
information to other council members on or before 17 May
2016 to support the Motion, the Lord Mayor contravened all

Clause 8(6) of Schedule 5.1 of the LG Act.
LG Act, s 5.106.
6 Document 5 of Attachment “A”.
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or any of regulations 6, 7(1)(b) or 8 of the Regulations
(Second Allegation).

The Response

6.1 By letter dated 16 August 2016, the Department wrote to the Lord Mayor
to provide her with the complainant’s allegations and an opportunity to
provide comments and any information she desires in relation to the
matter.”

6.2 By letter dated 24 August 2016, the Lord Mayor provided her response to
the Panel.8

6.3 In her response to the Panel, the Lord Mayor:

(a) denies having committed the minor breaches alleged in the
Complaint;
(b) admits that she decided that the Motion was urgent under

the City’s Standing Orders Local Law 2009;
(o) says that:

“Given [Councillors’] annoyance at [Cr Limnios’] ability to
undertake duties as promised during the week prior to the
Council meeting of 17% May there was a discussion about
moving a Notice of No Confidence against Cr Limnios. This
was ahead of him going to Europe for about 5 and a half
weeks on leave with his family”;

(d) says in relation to the information in the Tabled Document
that:

(i) “This spreadsheet has been in existence since around
2009 and was created by Officers to assist them in
managing the many invitations received, so that when
asked as to who attended various events they were able

to respond quickly. These documents are not
confidential...”;
(ii) “... I as Lord Mayor asked for a print out of it to find that

out of 100 delegations only approx. 30 had been
undertaken by the Deputy Lord Mayor. The other events
were further delegated to Elected Members who as
mentioned above, commented on the very noticeable
increase in the number of delegations and asked why there
were so many’;

(e) says further that:

“In closing, as can be seen in the list there were only one
or two delegations made due to health related matters of
the Deputy Lord Mayor. His rationale are excuses as he
was embarrassed and understandably stunned by the
Notice of Motion then moved against him. But this was the
view of a majority of Councillors and since it has been
moved his take up of duties has greatly improved”.

7 Document 7 of Attachment “A”.
8 Document 8 of Attachment “A”.
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Findings of fact

7.1 Having reviewed the Documents, the Panel is satisfied, to the Required
Standard, that:

(a) Commencing in 2009, the Lord Mayor’s office has maintained a
spreadsheet of the invitations received by that office, the person
that has attended in response to the invitation and any apologies
provided (Spreadsheet). The Lord Mayor’s office created and
maintained the Spreadsheet for the purpose of assisting it in
managing those invitations and being able to provide information
on request as to who attended a particular event;

(b) A subset of the information contained in the Spreadsheet, being
a section of the information for the period 25 October 2015 to 3
October 2016 is contained in the Tabled Document;

(c) During the week prior to the Meeting, the Chief Executive Officer
of the City provided a memorandum of advice dated 13 May 2016
to the elected members of the City on notices of motion
(Memorandum of Advice).° The memorandum of advice included
the following:

“Conduct at the Council Meeting:

e An Elected Member may move a motion of urgent business. No
preamble to the motion is allowed at this point;

o The Presiding Member will then determine to allow or disallow
the motion based on two tests, being;

o the nature of the business is such that the business
cannot await inclusion in the agenda for the next
meeting; or

o the delay in referring the business to the next meeting
could have adverse legal or financial implications for the
City.

o A seconder to the motion will be sought. If no seconder
is determined then the motion lapses. If the motion is
seconded then it becomes a Primary Motion and is dealt
with like all standard motions of Council (i.e. each
Elected Member has the right to speak once and the
Mover closes the debate);

e Each motion received will need to go through the same process;
and

e Importantly each motion considered under Urgent Business
must be approved by Absolute Majority Decision, meaning a
minimum of five Elected Members will need to vote in favour of
the motion regardless of the number of Elected Members not
present on the night.

9 Document 9 of Attachment “A”.
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In relation to the above there has been a lot of media speculation of
motions of no confidence being submitted. I wish to remind Elected
Members that such a motion has no binding effect or obligations
placed upon the Elected Member. The positions of Lord Mayor,
Deputy Lord Mayor and Councillor mean you have been elected for
a fixed term of office and there are no statutory powers to reduce
that term based on a motion of no confidence.

Finally I would also like to take the opportunity to state that whilst
it is your right to submit a notice of motion, I would encourage you
where possible to submit your requests through the Committee
process of General Business in the first instance. General Business
allows for greater collaboration amongst Elected Members and
Officers, whilst allowing the opportunity to provide input on matters
prior to Council’s determination of a matter.”

(d) At the Meeting, Cr Davidson moved the Motion as an item of
urgent business, with the transcript of the Meeting!® recording
the following text for the motion:

“So, concerning the Deputy Lord Mayor position, that the Council
declares a vote of no confidence in the Deputy Lord Mayor and the
reasons being that the duties of the Deputy Lord Mayor have not
been undertaken to full capacity as out of ninety-nine delegations
on behalf of the Lord Mayor only thirty four have been undertaken
with the others being taken up by Elected Members, and we did
hear today that in fact, you know, such a position is there to fulfil
role and duties”.

(e) Cr Judy McEvoy seconded the Motion when the Lord Mayor called
for a seconder;
(H Clause 4.14 of the City’s Standing Orders Local Law 2009

(Standing Order 4.14)!! provides that:

“(1) A member, at an ordinary meeting of the Council, may move a
motion involving business that is not included in the agenda for
that meeting if the Presiding Member has first consented to the
business being raised because the Presiding Member considers
that either —

(a) the nature of the business is such that the business cannot
await inclusion in the agenda for the next meeting; or

(b) the delay in referring the business to the next meeting could
have adverse legal or financial implications for the City.”

(g The Lord Mayor was the Presiding Member at the Meeting under
section 5.6 of the LG Act and she consented to the business in the
Motion being raised. The transcript of the Meeting records that
the Lord Mayor said:

“... And I think that the issue was deemed urgent by me this
evening, not in any kind of tit for tat perception that the Deputy
Lord Mayor has felt, it is actually in terms of transparency and
highlighting that there is a lot of work to do at the City of Perth and

10 Document 4 of Attachment “A”.
11 Document 6 of Attachment “A”.
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8.2

8.3

8.4

it is a very busy time for us and there are so many events every
night of the week, and we really need to be working as a team
which we really tend to do except for a few grandstanding
moments.”

(h) Cr Davidson provided the Tabled Document at the Meeting in
support of the Motion and the Tabled Document was considered
by the elected members at the Meeting with the minutes of the
Meeting!2? recording that the Lord Mayor allowed a three minute
reading time for them to do so;

(i) The Motion was put to the Meeting and was carried by a majority
of the elected members;

)] The Meeting was open to the public at the time the Motion was
put and considered.

Alleged contravention of regulation 6

The Complaint does not specify whether it is alleged that the conduct
breached paragraph (2)(a) or (2)(b) of regulation 6.

Regulation 6(2) provides that a person who is a council member must not
disclose information that:

(a) the council member derived from a confidential document; or

(b) information that the council member acquired at a closed meeting
other than information derived from a non-confidential
document.

The term “confidential document” is defined in regulation 6(1) for the
purpose of regulation 6 as meaning “a document marked by the [local
government’s] CEO to clearly show that the information in the document
is not to be disclosed”. If the document does not bear this marking, the
fact that there may be other indications to the confidentiality of the
information contained in the document is not relevant.!3

In light of regulations 6(1) and (3), the essential elements or issues of a
breach of regulation 6(2) are that it is more likely than not that:

(a) a person who is currently a council member;

(b) disclosed information to someone who at the time was not also a
council member;

(c) that information was information that the council member:

(i) derived from a document marked by the Ilocal
government’s CEO, or at his or her direction, to clearly
show that the information in the document is not to be
disclosed; or

(ii) acquired at a closed meeting other than information
derived from a non-confidential document;

12 Document 3 of Attachment “A”.

13 Corr a
Sharp J.

nd Local Government Standards Panel [2012] WASAT 14 (31 January 2012), [57]
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8.5

8.6

(d) the disclosure was not of information that was public knowledge
at the time of the member’s disclosure, and did not occur in any
of the ways identified in regulation 6(3).

On the information before the Panel, it is not satisfied to the Required
Standard that the third element set out in paragraph (c) above is
established because:

(a) There is no evidence that the Spreadsheet and the Tabled
Document were marked by the CEO, or at his direction, to
clearly show that the information in those documents is not
to be disclosed; and

(b) There is no evidence to suggest that the Lord Mayor acquired
the information in the Tabled Document at a closed meeting.

It follows that the Panel finds that the Lord Mayor did not commit a breach
of regulation 6 of the Regulations as alleged in the First or Second
Allegation.

Alleged contravention of regulation 7(1)(b)

Where, as here, the alleged conduct is not conduct that contravenes
s 5.93 of the LG Act or s 83 of The Criminal Code, the following elements
must be established, to the Required Standard, before a contravention of
regulation 7(1)(b) of the Regulations is established:

(a) first, it must be established that the person the subject of the
Complaint engaged in the alleged conduct;

(b) secondly, it must be established that the person the subject of the
Complaint was a council member both at the time of the conduct
and the time when the Panel makes its determination,;

(c) thirdly, it must be established that by engaging in the conduct,
the person the subject of the complaint made use of his or her
office as a council member (in the sense that he or she acted in
their capacity as a councillor, rather that in some other capacity);

(d) fourthly, that when viewed objectively!4, such use was an
improper use of the person’s office as council member in that it:

(i) involved a breach of the standards of conduct that would be
expected of a person in the position of a councillor by
reasonable persons with knowledge of the duties, powers
and authority of the councillor and the circumstances of the
case (by for example, an abuse of power or the doing of an
act which the councillor knows or ought to have known that
he or she had no authority to do);!5> and

(i) was so wrongful and inappropriate in the circumstances
that it calls for the imposition of a penalty;!6 and

14 That is, when viewed by a reasonable person (i.e. a hypothetical person with an
ordinary degree of reason, prudence, care, self-control, foresight and intelligence, who
knows the relevant facts).

15 Treby and Local Government Standards Panel [2010] WASAT 81 (11 June 2010), [26] —

[33]

16 Hipkins and Local Government Standards Panel [2014] WASAT 48 (22 April 2014), [9].
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9.2

9.3

(e) fifthly, that the person engaged in the conduct in the belief that
detriment would be suffered by the local government or another
person.

It is common ground between the Complainant and the Lord Mayor: that
on 17 May 2016 the Lord Mayor was a Council member; that during the
Meeting when it was open to members of the public, the Lord Mayor
consented to the Motion being put as an item of urgent business; and that
this conduct was a use of her office as a Council member. The Panel is
satisfied to the Required Standard that the first, second and third
elements have been established in relation to the First Allegation.

In relation to the First Allegation, the Panel is satisfied to the Required
Standard that the fourth element has been established, in that:

(a) The Panel notes that in Frazer v Cervini Gray J said: “A vote
of no confidence ... is normally expressed in relation to an
elected person and indicates the desire of the meeting
concerned to be rid of that person from an elected office”; 17

(b) A motion of “no confidence” in the context of the LG Act is
meaningless in that if such a motion is passed by the
council:

(i) there is no lawful means or process available under the
LG Act or otherwise to have the elected person under
consideration removed from his or her office; and

(ii) the passed motion would simply express a meaningless
opinion, as the council is not being asked to “do” or “not
do” anything;

(c) The Lord Mayor consented to the Motion as an item of urgent
business under Standing Order 4.14, as a result of which no
notice of the Motion was given prior to the Meeting;

(d) The general principles to guide the behaviour of council
members are set out in regulation 3 of the Regulations.
These principles provide an indication of the standards that
can be reasonably be expected of councillors.’® Under these
principles, council members should treat others with
respect and fairness;19

(e) As the Mayor, the Lord Mayor was subject to additional
expectations in terms of standards of behaviour;20

i) It follows that the Lord Mayor giving consent to the moving
of the Motion at the Meeting as a motion involving urgent
business pursuant to Standing Order 4.14 is an improper
use of the office of the Lord Mayor as the presiding member
of the Meeting.

17(1992) 42 IR 263, 264.

18 Treby and Local Government Standards Panel [2010] WASAT 81 (11 June 2010), [91].
19 Regulations, reg 3(1)(g).

20 Treby and Local Government Standards Panel [2010] WASAT 81 (11 June 2010), [87]-

88].
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9.4 In relation to the First Allegation, the Panel is satisfied to the Required
Standard that the fifth element has been established, in that:

(a) The Lord Mayor explains that she allowed the Motion to be
moved as an urgent motion in the interests of transparency,
highlighting the work to be done and the need for the City to
work as a team. However, the Lord Mayor’s motives, being
the things that prompted or induced her to allow the Motion
or to form an intention, must be distinguished from her
intention;?2!

(b) If the Lord Mayor’s motives were to improve transparency
and an appropriate distribution of workload amongst the
elected members, she could have done this by an
appropriately worded motion with notice or through a
meeting with the Deputy Lord Mayor;

(c) In Mullet v Nixon, Forrest J described a vote of no confidence
in circumstances where those voting had no power to remove
the subject of the vote as a “public rebuke”;22

(d) The nature of a “no confidence” motion is plainly capable of
causing detriment to the person that is the subject of that
motion, in the sense of diminishing his or her reputation or
causing others to think of him less favourably;23

(e) The Memorandum of Advice had been provided to the elected
members of the City prior to the Meeting, which set out
advice in similar terms to paragraph 9.3(b) above, the
criteria for an urgent motion under Standing Order 4.14 and
encouraging motions to be put through the committee
process of general business;

(H On the evidence before it, the Panel is satisfied that the only
reasonable inference which is open on all of the evidence
before it is that in consenting to the Motion as an item of
urgent business at the Meeting, the Lord Mayor intended to
cause detriment to the Complainant.

9.5 The Panel is not satisfied to the Required Standard on the evidence before
it that the first element has been satisfied in relation to the Second
Allegation, namely that the Lord Mayor provided the information in the
Tabled Document to Cr Davidson or Cr McEvoy for the purpose of
supporting the Motion. It follows that the Panel is not satisfied to the
Required Standard that the Lord Mayor has committed the breach of
regulation 7(1)(b) of the Regulations which is the subject of the Second
Allegation.

9.6 For these reasons the Panel finds that the Lord Mayor committed the
breach of regulation 7(1)(b) of the Regulations which is the subject of the
First Allegation, but did not commit the breach of regulation 7(1)(b) of the
Regulations which is the subject of the Second Allegation.

21 See De Gruchy v R (2002) 211 CLR 85, [51] (Kirby J).

22 12016] VSC 512 (31 August 2016), [27].

23 See Treby and Local Government Standards Panel [2010] WASAT 81 (11 June 2010),
[95], [106].
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10. Alleged contravention of regulation 8

10.1  The following elements must be established to the Required Standard,
before a contravention of regulation 8 of the Regulations is established:

(a) First, it must be established that the person the subject of
the Complaint directly or indirectly used the City’s
resources;

(b) Secondly, that the resources were used for the purpose of

persuading electors to vote in a particular way at an election,
referendum or other poll held under the LG Act, the Electoral
Act 1907 (WA) or the Commonwealth Electoral Act 1918 (Cth)
or any other purpose;

(c) Thirdly, it must be established that such use was not
authorised under the LG Act or by the council or the local
government’s CEO.

10.2  In relation to the First and Second Allegations, the Panel is not satisfied
to the Required Standard that the third element is established because:

(a) Pursuant to section 2.8(1)(c) of the LG Act, the role of the
mayor includes the carrying out of “civil and ceremonial
duties on behalf of the local government”;

(b) Since the commencement of the City of Perth Act 2016
(WA)24, the role of the Lord Mayor is further specified to
include, acting as an ambassador for the City in attending
local, regional, State, national and international civic
functions and events and to carry out civic and ceremonial
duties associated with the office of Lord Mayor;25

(c) It can be implied from the roles referred to in paragraphs (a)
and (b) above, that the Lord Mayor is authorised to use the
City’s resources, including staff and stationary resources, to
compile, maintain and provide updates to the Lord Mayor on
the carrying out of civil and ceremonial duties on behalf of
the City;

(d) The Lord Mayor’s use of the City’s resources to create and
maintain the Spreadsheet and to receive a printed copy of
the Spreadsheet or a portion of it was authorised in
accordance with these roles.

10.3 It follows that the Panel is not satisfied in relation to the third element in
relation to the First or Second Allegations.

10.4  The Panel finds that the Lord Mayor did not commit a breach of regulation
8 of the Regulations as alleged in the First or Second Allegation.

24 The City of Perth Act 2016 (WA) commenced on 3 March 2016.
25 City of Perth Act 2016 (WA), ss 10(1)(a) and 10(1)(b).
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11. Alleged contravention of regulation 9

11.1  The following elements must be established to the Required Standard,
before a contravention of regulation 9 of the Regulations is established:

(2)
(b)

(e)

a person who is currently a council member;

undertook a task (i.e. performed work that is or arises from
a function of his or her local government’s CEO pursuant to
section 5.41 of the LG Act);

the task contributed to the administration of the local
government (i.e. the work played a part in the achievement
of a result in regard to the local government’s CEO’s function
concerned);

the task or work was not performed by the person as a
council member as part of the deliberations at a council or
committee meeting; and

prior to the task work being commenced, the council or the
CEO did not authorise the person to perform it.26

11.2 The Complaint did not particularise the task that the Lord Mayor was
alleged to have undertaken that contributed to the administration of the
City and, on the evidence before it, the Panel was not satisfied to the
Required Standard that any such task had been undertaken.

11.3 It follows that the Panel finds that the Lord Mayor did not commit a breach
of regulation 9 of the Regulations as alleged in the First Allegation.

>

Brad -J-c_)-l-y»‘( ﬁx'esidillg Member)
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Paul Kelly (Member)

&=

Rachel Yates {Deputy Member)

26 See Yates and Local Government Standards Panel [2012] WASAT 59 (30 March 2012),

[56] - [59].
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Attachment “A”

Doc ID

Description

Document 1

Copy of complaint of Minor Breach
dated 21 July 2016 made by Deputy
Lord Mayor James Limnios

Document 2

Copy of complaint of Minor Breach
dated 8 August 2016 made by Deputy
Lord Mayor James Limnios

Document 3

Copy of extracted confirmed minutes
relating to the subject motion

Document 4

Copy of transcript from the City of
Perth Council Meeting held on 17 May
2016 relating to ensuing debate of the
subject motion

Document 5

Copy of spreadsheet information
tabled at the meeting held on 17 May
2016 by Cr Janet Davidson relating to
the subject motion

Document 6

Copy of City of Perth Standing Orders
Local Law 2009

Document 7

Copy of request for comments letter to
the Lord Mayor dated 16 August 2016

Document 8

Copy of the Lord Mayor’s response to
the allegations dated 24 August 2016
and email correspondence between
the Lord Mayor’s Personal Assistant
and the Manager Governance at the
City

Document 9

Copy of memorandum of advice dated
13 May 2016 from the Chief
Executive Officer of the City

Document 10

Statement of Facts
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